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PREFATORY NOTE 


It is the purpose of this publication to make available to interested 
persons, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as con- 
trasted with quasi-legislative) character, and which, under the appli- 
cable statutes, can be made by the Secretary of Agriculture, or an 
officer authorized by law to act in his stead (the Under Secretary, 
the Assistant Secretary, or an officer appointed under the act of 
April 4, 1940 (5 U.S. C. 1940 ed. 516a-e) ), only after notice and hear- 
ing or opportunity for hearing have been given. These decisions 
do not include rules and regulations of general applicability which 
are required to be published in the Federal Register or (for reasons of 
policy) decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 e¢ seqg.), the Com- 
modity Exchange Act (7 U. S. C. 1940 ed. 1 et seqg.), the Federal 
Seed Act (7 U. S. C. 1940 ed. 1551 et seg.), the Grain Standards 
Act (7 U.S. C. 1940 ed. 71 et seg.), the Packers and Stockyards Act, 
1921 (7 U.S. C. 1940 ed. 181 e¢ seg.), and the Perishable Agricultural 
Commodities Act, 1980 (7 U. S. C. 1940 ed. 499 a et seg.). These 
statutes are now administered by War Food Administration created by 
Executive Order No. 9334, April 19, 1943 (8 F. R. 5423). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 AD 
472. It is unnecessary to cite the docket or decision number. Copies 
of monthly issues beginning with January of 1942 and annual bound 
volumes of the decisions will be available through the Superintendent 
of Documents, U. S. Government Printing Office, Washington, D. C. 

Til 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


(A. D. 370) 


In re MeEApowMoor DarriEs, INc.* AMA Doc. No. 41-12.. Decided April 7, 1943. 


Classification of Milk. Where, upon checking the petitioner’s records 
to verify its reports, the market administrator found that the petitioner’s 
receipts of butterfat were not accounted for in its sales, and classified 
the amount in excess of 2% plant shrink as Class I, and, as a result of 
this reclassification, determined that the petitioner should have paid an 
additional sum for the milk it had handled during the period involved, 
it is held that the ruling of the market administrator was justified, 


under the order, and should not be disturbed. 


PRELIMINARY STATEMENT 


On August 25, 1941, Meadowmoor Dairies, Inc., the petitioner, filed 
a petition under Section 8c (15) (A) of the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 et seg.) , complaining 
of rulings of the market administrator under Order No. 41 (7 CFR, 
1939 Sup. and 1940 Sup., Part 941), regulating milk handling in the 
Chicago, Llinois, milk marketing area. 

Order No. 41 requires handlers to pay prices for milk based upon its 
utilization by them. Milk they receive is classified according to use, 
and they pay more for that disposed of in Class I than for that falling 
into lower classifications. Petitioner reported the disposition of its 
milk in the various classes from September 1939 to January 1941, and 
paid for it accordingly. When the market administrator checked 
petitioner’s records to verify its reports, he held that part of peti- 
tioner’s receipts of butterfat were not accounted for in its sales, and 
classified this part as plant shrink, which threw much of it into Class 
I, as no more than 2% is allowed as shrink in lower classifications. By 
this reclassification, handlers from whom petitioner had purchased 
milk were required to make additional payments to the market ad- 
ministrator in connection with such milk, and these handlers have 
asserted claims against petitioner for the additional payments, which 
total over $16,000. In its petition, petitioner alleged that the reclas- 
sification was erroneous because what petitioner recorded as 22% 
cream actually contained more than 22% butterfat, and that the but- 
terfat reclassified into Class I was really disposed of in Class IT, as 
petitioner had correctly reported. It claimed that, as interpreted by 
the market administrator, Order No. 41 was so vague as to be void, 


*Appeal dated April 26, 1943, pending in the District Court of the United States for the 
Northern district of Illinois, Eastern Division, Civil No. 43C434. Ed. 
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because there was no requirement of a complete check of butterfat. It 
asked for reclassification of what the market administrator classified 
as shrink, and for exemption from any claims resulting from his re- 
classifications. 

At a hearing upon the petition held in Chicago on December 4, 1941, 
it was stipulated that petitioner was a handler that purchased all its 
milk from other handlers, and that the figures used by the market ad- 
ministrator for the sales of butterfat came from petitioner’s bottle 
caps, records, and reports. 

According to the testimony given by Herbert Hauptman, an ac- 
countant for petitioner, the facts are as follows. Petitioner bought 
milk by ‘weight and cream by the gallon, recording the butterfat con- 
tent. Part of the cream it sold was marked on the bottle cap as 22% 
butterfat, one of the usual percentages used for cream in Chicago, but 
it contained more than 22% butterfat, because petitioner made its 
cream richer than it was marked to promote its business. It did not 
check its sales with its receipts in butterfat, but did check the two in 
volume, converting quarts sold into pounds for milk bought, and into 
gallons for cream bought. When it had excess milk, it separated milk, 
using the cream as cream or the skim to make cottage cheese. It 
standardized cream by adding whole milk. When Order No. 41 took 
effect (September 1, 1939), an auditor for the market administrator 
said all petitioner had to report would be its incoming milk and how 
it was used. Petitioner made reports for the various delivery periods, 
showing receipts and use. In 1940, auditors for the market adminis- 
trator said there was a discrepancy between petitioner’s receipts 
and outgo. The witness conferred with the auditors, and they could 
not figure how a discrepancy resulted. New audits were made, and in 
1941 the auditors said they found what caused the discrepancy. About 
July 1940, Mr. Morgan, one of the auditors, instructed petitioner to 
show receipts and disbursements by product and butterfat content. 
Before that, instructions had been no more definite than to keep “com- 
plete records,” and petitioner had kept no record of the butterfat outgo. 
Because its cream contained more butterfat than the bottle caps indi- 
cated, petitioner sold more butterfat in cream than the market admin- 
istrator’s figures indicated. The market administrator charged this 
excess as Class I, but the witness thinks it should be charged only as 
cream (Class II), since it was actually sold in cream. 

The following is a summary of the version of the facts given by 
Walter R. Schaub, petitioner’s vice-president and treasurer. When 
he heard there were discrepancies in what petitioner paid and what 
the market administrator said it should have paid, he conferred with 
the market administrator, who could not point out where the discrep- 
ancies were, and decided to make reaudits. After five or six conferen- 
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ces, the market administrator’s auditors still could not explain whence 
came the discrepancies. These conferences continued from September 
1939 to July 1940, when Mr. Morgan became an auditor for the market 
administrator. It was petitioner’s policy to sell more butterfat 
in its cream than the label showed, and the additional butterfat was 
not shown on petitioner’s records. This difference is due largely to 
the lack of understanding of the market administrator’s auditors 
before Mr. Morgan came. If, after the first audit, petitioner had 
been told that its policy as to sales of cream should be recorded and 
reported, it would have been willing to pay for the first month’s 
discrepancy, and would then have kept the necessary records, but 
the situation should not have been allowed to continue for months. 

Concerning a milk strike in May 1940, Mr. Schaub testified to the fol- 
lowing. Petitioner was not involved in the dispute which resulted 
in the strike. At great cost, it conveyed milk into the city during 
the strike. The market administrator told petitioner to keep up 
the good work, and that he would cooperate. The witness thinks 
the pool under Order No. 41 should allow petitioner at least half of 
the $12,000 expense it incurred in bringing in to Class I use milk 
which otherwise would have gone to the hogs. 

Joseph Roach, Jr., auditor for petitioner, testified that since the 
amendments of July 1940, Order No. 41 was clear enough, and that 
the market administrator’s office straightens out misunderstandings. 

Photostatic copies of petitioner’s reports to the market adminis- 
trator for the time involved were introduced as exhibits. 

After the hearing, the Dairy Division filed a brief, stating that 
the market administrator was correct in reclassifying petitioner’s 
milk, that the market administrator and the Secretary have no funds 
from which petitioner’s expenses during the strike may be paid, and 
that Order No. 41 is not so vague as to be void. Petitioner, in a 
brief, said that the rules of conduct prescribed by the original Order 
No. 41 were so unintelligible as to void, that petitioner’s attempts to 
comply with them prevent its being liable for violating them unless 
bad intent is shown, and that petitioner is equitably entitled to an 
allowance for the services rendered to the milk marketing area dur- 
ing the strike. 

In his report, served on petitioner on March 26, 1942, the presid- 
ing officer proposed that the petition be denied because the reclassi- 
fication was correct and there is no authority to’ pay for the strike 
expenses. Petitioner excepted, claiming that findings it requested 
should have been included, and that the regulations were too vague 
to be binding. 
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FINDINGS OF FACT 


1. Petitioner, an Illinois corporation, is a handler within the mean- 
ing of Order No. 41. Its address is 1334 South Peoria Street, 
Chicago, Illinois. 

2. Petitioner handled milk in Chicago before Order No. 41 became 
effective on September 1, 1939. It was told by representatives of 
the market administrator that, under Order No. 41, it should keep 
complete records concerning its milk, but until July 1940 it was not 
specifically advised by such representatives that it should keep 
records showing the butterfat content of its sales. 

3. Petitioner filed monthly reports with the market administra- 
tor showing its receipts and disposals of milk in the various classes 
from September 1939 to January 1941. The reports from Septem- 
ber 1939 through June 1940 were on forms which contained a column 
headed “B. F. Test” in the schedule showing sales on petitioner’s 
own routes, but petitioner did not use this column to show butterfat 
content. 

4, Petitioner paid for its milk in accordance with the classifica- 
tions shown in its reports. 

5. Auditors for the market administrator examined petitioner’s 
records to verify its reports. They found that the records did not 
show that petitioner had disposed of as much butterfat as it had 
received. 

6. The market administrator ruled that the butterfat not shown 
to have been disposed of was plant shrinkage, converted such butter- 
fat into milk equivalent, and classified this milk equivalent as plant 
shrinkage. 

7. The record does not show the amounts so classified as shrink, 
and the classes into which they fell, but a result of the revision is 
that petitioner should have paid a total of $16,095.54 more.than it 
did pay for the milk it handled during the time involved. 

8. Representatives of petitioner and the market administrator 
held various conferences in which they tried unsuccessfully to ascer- 
tain the reasons for the discrepancies between receipts and outgo 
disclosed by the examination of petitioner’s records. 

9. It was petitioner’s policy to include more than 22% butterfat 
in cream it sold as 22% butterfat cream, but before July 1940 its 
records showed such cream as 22% butterfat cream and did not show 
that it contained more than 22% butterfat. 

10. The record does not show the actual butterfat content of cream 
which petitioner sold and recorded as 22% cream at any specific time. 

11. During a milk strike in May 1940, petitioner incurred unusual 
expenses in convoying shipments of milk into Chicago. 
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CONCLUSIONS 


Sections 941.2 (c) (5) and 941.3 (b) of Order No. 41 required the 
market administrator to verify the information in reports submitted 
by handlers and required handlers to make available records necessary 
to the verification. Section 941.8 (e) (this became (g) in July 1940) 
required them to pay any amounts found to be due as a result of errors 
disclosed by verification of reports. These provisions authorized the 
check of petitioner’s records and any reclassifications made necessary 
by errors found. It was stipulated that the figures used in determining 
petitioner’s receipts and sales came from its records and reports. Not 
even the testimony at the hearing concerning petitioner’s policy of sell- 
ing rich cream would support a finding or determination that any cer- 
tain amount of butterfat over 22% at any given time was distributed 
in cream, and it is not shown that even such testimony was before the 
market administrator when he made his decisions. Surely it was not 
unreasonable for him to rely on petitioner’s own records in verifying 
its reports. On the evidence he had before him, he was justified in de- 
termining that the excesses of receipts over disposals shown constituted 
plant shrinkage, and these determinations should not be disturbed. 
Since such quantities were correctly held to be shrink, it is assumed 
that they were correctly assigned to the various classes. At any rate, 
the record does not show the contrary. 

What petitioner seems really to complain of is that the market ad- 
ministrator checked its sales against its receipts on a butterfat basis. 
It does not say that this was an incorrect or unreasonable method, but 
rather that petitioner was not notified in advance that it would be used, 
and so did not set up records showing the butterfat it sold. This is 
the foundation of its allegations that the regulations were vague. 
It indicates that all would have been well if only the market adminis- 
trator had instructed it to record the butterfat content of its ouput, 
and that his auditors were inefficient because they did not do so before 
July 1940. The uncertainty and the fault are rather in petitioner’s 
records. If an entry of 22% means something between 22% and 
24% , the record could hardly be called clear and complete. An auditor 
should not be criticized for not discovering that 22%, as used by peti- 
tioner, did not mean 22%, nor for failing to advise petitioner that it 
should record the butterfat content of its sales, when its books appeared 
to re¢ord such content. If some rare or unusual method had been 
employed, and the effect of its use had been concealed by Order No. 41 
and the market administrator, petitioner might have had some cause 
to complain. But where the regulation required the availability of 
records to substantiate reports, the market administrator advised the 
keeping of complete records, the report form contained blanks for but- 
terfat test of sales, petitioner’s records contained figures which ap- 
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peared to show butterfat content but were not accurate, and a check 
based on butterfat was used, any uncertainty as to the source of result- 
ing discrepancies is the fault of records which were, although not 
intentionally, misleading. 

The additional amount petitioner is required to pay because of the 
shrink found by the market administrator is not a fine or penalty 
assessed against it for a violation of law. It is what petitioner owed 
but has not paid for milk it received, computed upon figures taken 
from its own records. The question is not one of good faith, but one 
of payment. Petitioner’s contention that bad intent must be oe n be- 
fore it can be held liable is not valid. 

The first time a claim concerning the milk strike appears in the 
record is in the testimony of the second witness at the hearing, there 
being no mention of it in the petition. Since no objection was raised, 
however, it will be considered that, for the purposes of this proceed- 
ing, petitioner properly alleged and proved that it incurred an expense 
for which the market administrator refused to reimburse it. As 
Order No. 41 does not authorize such reimbursement, refusal to make 
it was proper and should not be disturbed. 

Petitioner’s claim that it was error to omit some requested findings 
is not well taken. Although the record might support many findings 
of fact, it is not necessary to include any which would not support 
or affect the order. 

ORDER 


In view of the foregoing, the relief requested by petitioner is denied 
and the petition is dismissed. Copies hereof shall be served on peti- 
tioner by registered mail or in person, and on the Food Distribution 
Administration. 

Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture. 


(A. D. 371) 


In re THE WETMILLER Dairy & Farm Propucts Company, INc.* AMA Doc. No. 
27-20. Decided April 15, 1943. 

Classification of Cream. Since control or operation of premises by a 
handler is a proper criterion in determining whether they constitute a plant, 
it is held, on the evidence disclosed, that the market administrator’s ruling 
that the Fairmont premises were operated as a plant and his conseqtential 
classification of the cream in accordance with its disposition at that plant 
rather than its actual utilization, should not be disturbed. 


PRELIMINARY STATEMENT 


On August 13, 1940, The Wetmiller Dairy & Farm Products Com- 
pany, Inc., the petitioner, filed a petition under Section 8¢ (15) (A) of 


*Appeal dated May 3, 1943, pending in the District Court of the United States, Western 
District of New York, Civil Action No. 1425. Ed. 

















A.D.371 THE WETMILLER DAIRY & FARM PRODUCTS CO., INC. 8] 


the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 1940 ed. 
601 e¢ seg.), complaining of a reclassification of milk handled by it 
from July 1939 through April 1940, made by the market administrator 
under Order No. 27 (7 CFR, 1938 Supp., Part 927), regulating milk 
handling in the New York City milk marketing area. 

Order No. 27 requires handlers to pay prices for milk based upon its 
utilization by them. Milk they receive is classified according to its 
use, and they pay more for that disposed of in Class I than for that 
falling into lower clasifications. Petitioner had reported and paid for 
some of its milk as Class III-A on the basis of its use in that class by 
Fanny Farmer Candy Shops, Inc. The market administrator reclassi- 
fied this as Class II—A, requiring petitioner to pay more for it, on the 
ground that, after leaving petitioner’s plant, it went to and left the 
premises of Fairmont Creamery Company, a second plant, in the 
form of cream. Petitioner claimed that the reclassification was im- 
proper because (1) actual utilization by Fanny Farmer, rather than 
condition upon leaving Fairmont, determined the class, and (2) the 
Fairmont premises did not constitute a plant within the meaning of 
Order No. 27. 

After a hearing and oral argument, an order was issued on January 
5, 1942 (1 AD 17), and was affirmed by a supplemental order on Jan- 
uary 19, 1942 (1 AD 25), holding that movement from a second plant, 
rather than ultimate use thereafter, would determine the classification, 
but that the record did not show whether the Fairmont premises con- 
stituted a plant. The hearing was reopened for further evidence and 
argument on this point, and it was stated that relief must be denied 
and the petition dismissed if the premises did constitute a plant. Ref- 
erence is made to those orders for the statements, findings, conclu- 
sions, and orders contained in them. 

Further hearing was held in New York on February 5, 1942. No 
testimony was heard, but counsel agreed to various facts concerning 
the Fairmont premises, and introduced two pictures of the building. 
The facts are summarized below in the Findings of Fact. Petitioner 
contended, in a brief, that even if the premises might be considered a 
plant after the market administrator’s interpretation of May 1940, 
they were not what is usually so considered, and his interpretation 
should not be made retroactive to the period in question. The Dairy 
Division, in its brief, said that the premises, operated by one having 
a permit to distribute milk or milk products, clearly constituted a 
plant, end that the market administrator had consistently so held 
since the first time the question was presented to him. 

On May 13, 1942, the presiding officer issued his report, reeommend- 
ing a decision for petitioner on the basis that the part of the premises 
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in which the cream had been stored was not a part of the plant used 
to receive or process milk. The Dairy and Poultry Branch (formerly 
called the Dairy Division) excepted, alleging that the premises should 
be considered as a whole, but should not be divided up and only a 
part of them held to be a plant. 









FINDINGS OF FACT 










1. The premises of the Fairmont Creamery Company of New York 
at 525 West Street, New York City, consist of parts of the first and 
second floors of a 6-story building, and are rented from Manhattan 
Refrigerating Company. They contain 4 cold or refrigerating rooms, 
a sales office, a general office, a store room, and a small room con- 
taining equipment to mix, whip, and package butter and wash cans. 

2. Since May 1, 1939, Fairmont has received butter, eggs, poultry, 
cheese, frozen fruit, and sour cream and stored them in the 4 cold 
rooms. It distributes these products from vehicles directly to cus- 
tomers in New York City. - 

3. In connection with these premises, Fairmont, as “a dealer who 
operates a milk and/or milk products depot”, has a permit from New 
York City to distribute milk and milk products. It has a city permit 
to whip butter, a State permit to receive and dispose of farm products, 
and a license as a cold storage warehouse. 

4. Sour cream is the only fluid milk product “handled” by Fairmont, 
and it has not been repackaged on the premises. (This was stipu- 
lated at the reopened hearing, although an employee of Fairmont had 
testified, at the original hearing, that “we handle cream and sour 
cream, we are distributors of those.”) 

5. On May 13, 1940, Fairmont filed with the market administrator 
city plant reports for delivery periods beginning with July 1939, and 
has continued to file such reports. 

6. Before May 1940, the market administrator had not asked Fair- 
mont to file reports, and had not treated the premises as a plant. 

7. The earliest correspondence in the market administrator’s files 
concerning these premises is a memorandum sent from one auditor to 
another on May 15, 1940, stating that an audit of petitioner’s records 
showed that quantities of cream classed as III-A had been shipped to 
Fairmont, and suggesting an investigation of the facts, because if it 
“entered the plant of Fairmont Creamery and was reshipped as cream, 
then Fairmont is the second cream plant and cream would be II-A 
priced.” (Italics supplied.) 

































CONCLUSIONS 







Since the 1942 decisions in this proceeding, the United States Dis- 
trict Court for the Eastern District of New York has held that move- 
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ment from a second plant, which is used by a handler, rather than 
ultimate utilization by others, is a proper basis for classifying milk 
under Order No. 27. Queensboro Farm Products, Ine. v. Wickard, 47 
F. Supp. 206 (1942), affirming Jn re Queensboro Farm Products, Inc., 
1 AD 146 (1942). The earlier similar holding in this docket is re- 
affirmed. 

One of the reasons given in the Queensboro case and in the Renken 
Dairy Company proceeding, 1 AD 6 (1942), for holding it proper to 
classify milk according to the way it is used at or moves from the 
first or second plant, is that it is logical and reasonable to base 
classification upon use by handlers, who are regulated by the Sec- 
retary, rather than upon ultimate consumption by persons who are 
not handlers and not subject to regulation. It seems, then, that one 
important matter to consider in determining whether certain prem- 
ises constitute a plant, for classification purposes, is whether the 
premises are operated or controlled by a handler subject to the 
Order. Control of operations by the handlers concerned was stressed 
in the Queensboro case and the Grandview Dairy proceeding, 1 AD 133 
(1942), two decisions in which parts of adjacent streets were held to 
be parts of plants. Single control by a handler was given as an im- 
portant reason for holding that two separate buildings in Buffalo con- 
stituted a single plant in the Fairmont Creamery Company decision, 
1 AD 619 (1942). 

As Fairmont handles and distributes milk sold as cream in New 
York City, it appears to be within the definition of handler in Sec- 
tion 927.2 (f) of Order No. 27. It, a handler, controls the opera- 
tions carried on at the premises concerned, where it receives and 
from which it distributes cream. Whether the premises might be 
called a milk depot, a store, a shop, an office, a warehouse, a factory, 
an establishment, or what not, they still might be reasonably called 
a plant, and, as a place where milk is handled by a handler, they 
constitute a plant within the meaning of the Order. 

In the decision concerning the Buffalo plant of Fairmont, men- 
tioned above, two separate buildings, containing various divisions 
or departments, including five floors devoted to public and private 
storage, were held to be properly considered a single plant. While 
Fairmont deals in other products as well as cream in its West Street 
plant, it seems unnecessary, even if it were possible, to divide it into 
parts and say that only that space in which cream is actually hand- 
led constitutes the plant for classification purposes. But even if 
that were done, the testimony of a Fairmont employee indicates 
that the cream reclassified was stored in the same coolers through 
which Fairmont received and distributed sour cream. So it seems 
that the cream stopped at and was moved as cream from a plant 
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operated by Fairmont on West Street. Therefore, according to 
the original decision herein, the relief asked by petitioner must be 
denied. 

While a ruling that the Fairmont premises constituted a plant pre- 
vents granting the relief asked, it should be noted that a contrary 
ruling would not necessarily mean that relief would be granted. Un- 
less it went to a second plant, the cream would be classified in accord- 
ance with its disposition at the first plant. For its use by Fanny 
Farmer to be determinative, the Fanny Farmer premises would have 
to constitute a plant. While petitioner claims that such premises were 
the second plant, the present record does not contain sufficient evidence 
to show whether this claim is correct, even though the Dairy Division 
did not seem to deny it. 

It should be noted, also, that while milk chocolate was mentioned 
in the definition of Class III-A use during the period involved, candy 
was not. Under petitioner’s theory as to plants and ultimate use, 
then, it may be that the part of its cream used by Fanny Farmer 
to make candy should have been reported or reclassified as Class I. 
This record does not show what part this was. 

Some of petitioner’s argument indicates that it sold the cream to 
Fanny Farmer at prices based upon contemplated III-A use, and, 
relying upon the market administrator’s interpretation that Fairmont 
was not a plant, did not arrange with Fanny Farmer to reimburse it 
if III-A classification was not recognized. It says that when the 
interpretation was changed, it had then lost its opportunity to recoup 
the additional sums it had to pay, and that for this reason it was 
inequitable that the change of interpretation applied retroactively. 
If petitioner wished to rely upon such indicated facts, it should have 
put in evidence to prove them. It did not doso, The evidence is that 
petitioner sold and billed the cream to, and was paid for it by, Heicklen 
Farms, Inc., that it stopped at Fairmont for the benefit of Heicklen, 
and that Heicklen sold it to Fanny Farmer. There is no evidence that 
petitioner’s sale was made in contemplation of any particular use. 

Neither does the record show a change in interpretation by the mar- 
ket administrator. It was stipulated that the Fairmont premises were 
not treated as a plant before May 1940, but this is far from saying that 
an interpretation had been made that they were not a plant, which 
interpretation was reversed. The contrary is indicated by the record, 
as the first reference to the premises in the files calls them the plant 
of Fairmont. When petitioner states that its reports were audited and 
approved, it may infer that the full facts were apparent, but the record 
is not clear on this. Section 927.4 (a) requires a handler, in connection 
with classification based on use at another plant, to submit a written 
statement from the other plant. The testimony is that Fairmont gave 
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petitioner a statement proving use. Unexplained, this would indicate 
classification according to use at Fairmont, not at Fanny Farmer. 

There are other matters which are not too clear in the record, but 
no more need be said to demonstrate that petitioner has not established 
a factual basis for its arguments as to inequities and retroactive 
interpretation. 

As it does not appear that the market administrator erred in reclassi- 
fying petitioner’s milk, his rulings should not be disturbed. 


ORDER 


In view of the foregoing, the relief requested by petitioner is denied 
and the petition is dismissed. Copies hereof shall be served on peti- 
tioner by registered mail or in person, and on the Food Production 
and Distribution Administration. 

Tuomas J. FLAvin 
Assistant to the Secretary of Agriculture 


(A. D. 372) 


In re Voot’s Datries, INc. AMA Doc. No. 27-35. Decided April 30, 1943. 


Market Service Payments. Where petitioner owned a milk plant 
equipped only for receiving milk from producers, and a small building 
18 feet distant from the main plant where cheese-making operations 
were conducted entirely, for a certain périod, by the petitioner’s 
affiliate, and the market administrator disallowed the petitioner’s 
claim for market service payments on the ground that the two build- 
ings constituted one plant, it is held that in the absence of showing 
of fraud or some other recognized justification for disregarding the 
corporate entity of the affiliate, it could not be assumed that the 
petitioner controlled the activities in the small building, and the 
market administrator is directed to allow the petitioner’s claims. 


Former Decisions Explained. Grandview Dairy, Inc., and Arkport 
Dairies, Inc., 1 AD 183; Queensboro Farm Products, Inc., 1 AD 146; 
and The Fairmont Creamery Company of New York, 1 A. D. 619. 


PRELIMINARY STATEMENT 


On April 17, 1941, Vogt’s Dairies, Inc., the petitioner, filed a peti- 
tion under Section 8c (15) (A) of the Agricultural Marketing Agree- 
ment Act of 1937 (7 U. S. C. 1940 ed. 601 et seg.), complaining of a 
decision of the market administrator under Order No. 27 (7 CFR, 
1940 Supp., Part 927), regulating milk handling in the New York 
City marketing area. , 

For the period involved, Section 927.7 (f) of Order No. 27 pro- 
vided for market service payments by the market administrator to 
handlers who, under specified conditions, moved surplus milk from 
one plant to another outside the marketing area, for separation or 
manufacture. One of the conditions was that the receiving plant, 
from which the milk was moved, should be equipped only for re- 
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ceiving and shipping milk. That is, payments were not provided 
for diverting milk from a plant equipped to manufacture milk prod- 
ucts. The market administrator disallowed petitioner’s claims for 
these payments for six and a half months, totalling $3,326.37, on 
the ground that petitioner’s plant, during this time, was equipped 
for making cheese. Petitioner claims that whatever cheese-making 
equipment existed was in a separate building which was never a 
part of its plant, and asks that the market administrator be directed 
to allow its claims. 

A hearing was held in New York City on May 6, 1941, before a 
presiding officer. There is no dispute as to the facts, most of which 
were stipulated. As the material facts are shown in the findings, it 
seems unnecessary to summarize the evidence. 

In his report, issued on October 27, 1941, the presiding officer recom- 
mended that the market administrator be directed to allow the claims 
for payment. Time allowed for excepting to the report was extended 
to July 15,1942. The Dairy and Poultry Branch excepted to the con- 
clusions in the report, averring that the two buildings constituted a 
single plant, under the decision in the Grandview Dairy proceeding, 
and that such plant was equipped to make cheese. Petitioner excepted 
to the presiding officer’s failure to include findings and conclusions, 
which petitioner had duly suggested, to the effect that the market 
administrator was, because of representations made to and acted upon 
by petitioner, estopped from withholding the payments. 


FINDINGS OF FACT 


1. The petitioner, Vogt’s Dairies, Inc., 223 East 141st Street, Bronx, 
New York, a private corporation, was a handler subject to Order No. 27 
from before August 1940 to after February 1941, during which period 
it operated a plant at New Kingston, Delaware County, New York, 
which was approved for receiving milk to be sold within the market- 
ing area of Order No. 27. 

2. Before August 15, 1940, and after February 28, 1941, petitioner 
diverted milk from the New Kingston plant, and filed claims with 
the market administrator under Order No. 27, under such conditions 
that it was entitled to, and did receive, market service payments. 

8. Petitioner’s operations at the New Kingston plant were conducted 
in a building, herein called the large building to distinguish it from 
another building mentioned below. 

4, Eighteen feet away from the large building was a small building, 
connected with the large building by two small pipes, each about one 
inch or less in diameter, one for water and one for steam. 





A. D. 872 VOGT’S DAIRIES, INC. 87 


5. Shortly before August 15, 1940, about $670 worth of equipment 
for making cheese was taken into and assembled for use in the small 
building. 

6. From August 15 to August 31, 1940, cheese was manufactured in 
the small building by Meadow Valley Farms, Inc., New Paltz, New 
York, a private corporation which was also a handler subject to Order 
No. 27. 

7. Frederick C. Vogt, petitioner’s president, was also president of 
Meadow Valley Farms, Inc., an affiliate of petitioner, and C. W. Spil- 
man was secretary of both corporations. 

8. All of the milk used to manufacture the cheese in the small build- 
ing belonged to and was hauled about 65 miles from New Paltz by 
Meadow Valley Farms, Inc.; all of the operations in the small build- 
ing were carried on by its employees, who were neither then nor later 
petitioner’s employees; and the entire cheese output belonged to and 
was hauled away by it. Petitioner never owned or handled any of 
such milk or cheese, nor did any of such milk or cheese ever pass 
through the large building. 

9. On August 31, 1940, the cheese making equipment was discon- 
nected to such an extent that it would have taken several hours to 
put it back into condition to manufacture cheese. It remained, un- 
used, in the small building from then until February 27, 1941, when 
it was removed. 

10. Except as stated above, the small-building was never used, 
either before, during, or after the times mentioned. 

11. Petitioner’s claims for payments for milk diverted from its 
New Kingston plant from August 15, 1940, to February 28, 1941, 
totalling $3,326.37, were disallowed by the market administrator on 
the ground that the small building was a part of petitioner’s plant, 
which plant was equipped for making cheese during this period. 

12. There is no question concerning petitioner's compliance with 
other conditions for obtaining diversion payments, nor as to the 
amount involved, the only question here being whether the described 
use of the small building rendered petitioner ineligible to receive 
the payments for milk diverted from its New Kingston plant. 

13. Before August 1940, in the market administrator’s office, an 
employee of tlie market administrator told petitioner’s president that 
if petitioner made cheese in the smaller building it probably could 
not get the diversion payments, but that if petitioner’s affiliate made 
cheese there, not using milk from the large building, he did not think 
this would prevent the payments. 

14. Petitioner made the diversion in good faith, its officers believ- 
ing it was entitled to the payments under the provision of Order 
No. 27 as construed by the market administrator. 

527429—43—vol. 2, No. 4 —2 
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CONCLUSIONS 


Considering first the period subsequent to August 31, 1940, it is 
concluded that the petitioner is entitled to the payments claimed 
because, under the facts presented, it is held that the petitioner’s 
plant was equipped only for the receiving and shipping of milk 
whether or not the small building is considered part of the peti- 
tioner’s plant. 

With respect to the period August 15-31, 1940, it is undisputed 
that the cheese-making operations were carried on entirely by the 
petitioner’s affiliate, and that the milk used was not milk received 
by the petitioner but was milk hauled to the small building by the 
petitioner’s affiliate. 

In the Grandview Dairy decision, 1 AD 133 (1942), it was held that 
the plant there involved included part of an adjacent street. This 
holding was followed in the Queensboro Farm Products proceeding, 
1 AD 146 (1942). In the Fairmont Creamery decision, 1 AD 619 
(1942), it was held that two buildings constituted a single plant. 
The reason for these holdings, shown on pages 140, 151, and 623 of 
the first volume of the Agriculture Decisions, was not so much the 
proximity of the streets and building as the control and use of them 
by the plant operators concerned. In the absence of a showing of 
fraud or some other recognized justification for disregarding the cor- 
porate entity, it cannot be said that the petitioner here controlled 
the activities in the small building. The undisputed facts show 
that petitioner did not do so, and has never used that building. 
Petitioner’s business at the New Kingston plant was receiving and 
shipping milk, and that business was done in the large building. 
Considering all the facts in this case, the large building constituted 
petitioner’s plant. The small building, controlled and used by a 
different handler and for a purpose not connected with petitioner’s 
receiving and shipping milk, was not a part of petitioner’s plant. 
Accordingly, the market administrator should be directed to allow 
the payments. 

It is probably true that the petitioner might have made use of 
the small building in order to manufacture cheese from milk re- 
ceived by it instead of hauling its milk to another plant and obtain- 
ing market service payments therefor. It would appear likely that 
many other plants that received such payments might have done the 
same thing. Insofar as this argument of the Department is con- 
cerned, the test of eligibility for payments would seem to be what 
was done, rather than what could have been done most economically. 

Since it is concluded that the market administrator’s decision was 
not correct, it is unnecessary to determine whether he was estopped 
to decide as he did. Findings and conclusions on that point are 
therefore unnecessary and are not included in this order. 
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ORDER 


In view of the foregoing, the petition is granted, and the market 
administrator is directed to allow petitioner’s claims, mentioned in 
Finding 11. Copies hereof shall be served on petitioner by registered 
mail or in person, and on the Food Distribution Administration. 


Tuomas J. Fiavin, 
Assistant to the Secretary of Agriculture 


(A. D. 373) 


In re Wawa Datry Farms, Inc.* AMA Doc. No. 61-1. Decided April 30, 1943. 


Location Differentials. Where the petitioner’s processing and bottling 
plant was located within the marketing area, as defined in the order, and 
the petitioner was permitted a deduction of 9 cents per hundredweight 
on both Class I and Class II milk from the Philadelphia f. o. b. price, and 
this allowance (1) compared favorably with the transportation allow- 
ance for plants in the 31-40 mile zone, and (2) was in line with allow- 
ances of the Pennsylvania Milk Control Commission, and (3) approxi- 
mated the cost of moving the milk in bulk from the petitioner's proc- 
essing and bottling plant to the City of Philadelphia, and (4) was more 
than the additional cost, if any, which would be incurred if the milk 
were shipped direct to the city, it is held that the provisions of the 
order in dispute and the allowances based on them were supported by 
substantial evidence and were not arbitrary or unreasonable. 


PRELIMINARY STATEMENT 


On May 18, 1942, the petitioner, Wawa Dairy Farms, Philadelphia, 
Pennsylvania, filed a petition, and on July 9, 1942, an amended petition, 
under Section 8c (15) (A) of the Agricultural Adjustment Act (1933), 
as amended and as reenacted and amended by the Agricultural Market- 
ing Agreement Act of 19371 (hereinafter called the “act”). The peti- 
tioner is a handler subject to Order No. 61? issued under the act, regu- 
lating the handling of milk in the Philadelphia marketing area and, 
in its petition, alleges that certain provisions of Order No. 61 and obli- 
gations of the market administrator * thereunder are not in accordance 
with law. 

A hearing upon the petition was convened in Philadelphia on June 
29, 1942, and was continued until July 14, 1942, on which date it was 
completed. The petitioner and the United States Department of Agri- 
culture (hereinafter called the “Department”), were represented at 
the hearing by counsel. In connection with the hearing, the Depart- 
ment filed a brief and the petitioner filed suggested findings of fact. 


*Appeal dated May 20, 1943, pending in District Court of the United States for the 
Eastern District of Pennsylvania, Civil No. 3171. 
17 U. S. C. 1940 ed. 601 et seq. 


27 F. R. 2377. 
2 The market administrator is the officer who administers the order. 
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conclusions, and order, together with a supporting brief. On October 
28, 1942, the officer who presided at the hearing made his report which 
was served on the petitioner and the Department. This report was 
adverse to the petitioner and the petitioner filed exceptions thereto. 
At the petitioner’s request, oral argument on the exceptions was held 
before the Secretary * on January 27, 1943. 

The amended petition complains of Sections 961.1 (a) (5), 961.4 
(c) (1) and (2), 961.7, and 961.8 (d) and (e) of Order No. 61. 

Section 961.1 (a) (5) defines the term “producer” and, in effect 
specifies the milk that is subject to regulation. 

Section 961.4 (c) (1) and (2) provide for differentials from the 
minimum class prices set forth in Section 961.4 for milk received from 
producers at plants located 31 miles or more from the City Hall in 
Philadelphia. For Class I milk, the differential consists of a deduc- 
tion of 31 cents per hundredweight at plants 31 to 40 miles from the 
City Hall in Philadelphia, and for plants within each additional 10 
miles in excess of 40 miles, an additional 1 cent per hundredweight, 
provided the total amount does not exceed 64 cents per hundred- 
weight.’ For Class II milk, the differential consists of a deduction of 
4 cents per hundredwheight at plants 31 to 70 miles from the City Hall 
in Philadelphia, and for plants within each additional 70 miles, an 
additional 1 cent per hundred weight. 

Section 961.7 relates to the establishment of uniform (blended) 
prices to producers by handlers. The pricing system is one based on 
the individual handler’s utilization of the milk received from pro- 
ducers (“individual handler pool”), and is not based, as in the case 
of some orders issued under the act, on the utilization of milk by all 
handlers subject to regulation (“market-wide pool”). Leaving aside 
the matter of butterfat differentials which is not involved in this pro- 
ceeding, the section provides first for the computation of the value 
of the milk disposed of by each handler (1) by multiplying the quan- 
tity of milk disposed of in each class by the applicable class prices 
specified in Section 961.4, making the deductions applicable for plants 
located 31 miles or more from City Hall, and (2) by adding together 
the resulting values. To the total value thus obtained is added the 
amount of adjustment provided in Section 961.7 (d) as location 
differentials for plants located 31 miles or more from City Hall, and 
this result, divided by the total quantity of milk received from pro- 
ducers, gives the handler’s uniform (blended) price f. o. b. Philadel- 
phia. 
‘The oral argument was held before Thomas J. Flavin, Assistant to the Secretary, who 


acts for the Secretary pursuant to authority delegated (7 F. R. 2656) under the Act of 


April 4, 1940 (54 Stat. 81). 
5 Where a handler receives milk from producers at more than one plant, the Class I milk 
is allocated to the plants nearest the marketing area, starting with the plants less than 


31 miles from City Hall. 
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The location differentials specified in Section 961.7 (d) for plants 
located 31 miles or more from City Hall are deductions to be made 
by handlers from the handler’s uniform price f. 0. b. Philadelphia, in 
making payments to producers. These differentials are 22 cents per 
hundredweight for plants 31-40 miles from City Hall with an addi- 
tional 0.7 cent per hundredweight for each additional 10 miles. Sec- 
tion 961.7 (e) provides for additional deductions by handlers in 
making payments to producers, these deductions being 7 cents per 
hundredweight for milk received at plants 11-16 miles from City Hall, 
with an additional 2 cents per hundredweight for each additional five 
miles in excess of 16 miles but less than 31 miles, and 3 cents per 
hundredweight for milk received at plants 31 miles or more from City 
Hall. 

Because the provisions of the order in dispute have been the sub- 
ject of some misunderstanding during the progress of this proceeding, 
it may be helpful to point out, before further discussion, that the loca- 
tion differentials or deductions specified in Section 961.7 (d) for plants 
31 or more miles from City Hall are not in addition to the differentials 
specified in Section 961.4 (c) (1) and (2). As shown above, the dif- 
ferentials under 961.7 (d) are deductions from the -handler’s uniform 
price f. o. b. Philadelphia, in the computation of which the amount of 
the differentials are added in. 

The petitioner’s objections are directed almost entirely at the dis- 
tinctions made, as described above, between plants located 31 miles or 
more from City Hall and those located less than such a distance.° The 
plant where the petitioner receives, processes and bottles milk is situ- ° 
ated 18 miles from City Hall and accordingly, the petitioner is entitled 
only to a deduction, under Section 961.7 (e), of 9 cents per hundred- 
weight of all milk and not the differentials or deductions specified in 
Sections 961.4 (c) (1) and (2) and 961.7 for plants located 31 miles or 
more from City Hall. The petitioner claims that the provisions of 
Order No. 61 making such distinctions are not supported by evidence 
in the record upon which the order was promulgated, that such pro- 
visions of the order, and the obligations of the market administrator 
thereunder, are “arbitrary, unreasonable and discriminate” against the 
petitioner, are not in accordance with the policy or provisions of the 
act, deprive the petitioner of its right to operate efficiently and econom- 
ically in interstate commerce, and are confiscatory. 

The petitioner asks that the order be revised with respect to the pro- 
visions complained of, or, if this action is deemed inadvisable, that it 
be exempted from the provisions complained of and be declared en- 


6 The petitioner also attacked the “individual handler pool” established by the order but 
seemed to abandon this attack during the proceedings. (See p. 88 of the transcript of the 
oral argument before the Assistant to the Secretary.) 
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titled to differentials and deductions not allowed under the order as 
constituted and administered. 

The record of this proceeding, since it includes other records as a 
result of incorporation by reference, is lengthy, complicated, and con- 
fusing in some respects. Consequently, a somewhat complete review 
of the entire subject in controversy may be clarifying and may help to 
bring the issues into focus.’ 


Srruation Prior to Issuance or Orper No. 61 

Prior to the issuance of Order No. 61, prices to producers supplying 
milk to the Philadelphia market were regulated by the Pennsylvania 
Milk Control Commission. Order No. A-73 of that commission, is- 
sued July 7, 1941, was in effect at the time the hearing which eventuated 
in Order No. 61 was commenced. Order No. A-73 was replaced by 
Order No. A-79, issued November 18, 1941, which remained in effect 
until Order No. 61 became effective. 

Order No. A-73 divided the Philadelphia Milk marketing area 
into Zone No. 1 and Zone No. 2. Zone No. 1 consisted of an area 
within the radius of 11 miles from City Hall. Zone No. 2 included 
suburban territory and a considerable area not included in the mar- 
keting area under Order No. 61. The minimum price for Class 
I milk sold or resold in Zone 1 was $3.30. The minimum price for 
Class I milk sold or resold in Zone 2 was $3.12% The minimum 
price for Class I milk delivered to a milk dealer’s processing or 
bottling plant, located outside Zone 1, for sale or resale in Zone 1 
was $3.12. These prices were f. o. b. the dealer’s plant or country 
receiving station located less than 25 miles from City Hall. Loca- 
tion differentials or deductions on Class I and Class II milk were 
provided for specified delivery points and also for receiving station 
zones, starting 25-40 miles from City Hall. For this latter zone, 
the minimum Class I price for milk sold or resold in Zone 1 was 
$2.99, or a deduction of 31 cents from the $3.30 f. o. b. Philadelphia 
price, and for Class I milk sold or resold in Zone 2 was $2.81 or a 
deduction of 31 cents from the minimum price of $3.12 for milk 
sold or resold in Zone 2. For handlers such as the petitioner, to 
whom milk was delivered for processing and bottling outside of 
Zone 1, the order provided that the minimum price should be the 
same as the Zone 2 price.° 

A public hearing before the Pennsylvania Milk Control Commis- 
sion, October 15-18, 1941, was held partly because of an order of 


7“The administrative process will best be vindicated by clarity in its exercise,’ Phelps 
Dodge Corp. v. National Labor Relations Board, 313 U. 8S. 177, 197 (1941). 

8 This differential was intended, apparently, to allow for the higher distribution costs in 
Zone 2 where delivery stops were more scattered than in Zone 1. 

® However, it appears from the evidence at the hearing in this proceeding that the 
petitioner paid the Zone 1 price, but made deductions of 29 cents on Class I milk and 
4 cents on Class II. (R. p. 88.) 
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the Court of Common Pleas of Dauphin County. This order was 
entered as the result of appeals taken from Order A~-73, and di- 
rected the Commission to hold a further hearing on the provisions 
of the order fixing minimum prices to be paid producers for Class I 
milk processed or bottled outside of Zone 1 for sale or resale in 
Zone 1. The record of this hearing was incorporated by reference 
in the record of the hearing preceding the promulgation of Order 
No. 61. 

A great deal of the testimony on differentials at the October 15-18 
hearing revolved around the question as to whether country bottling 
plants should receive the same treatment as country receiving stations 
in the matter of location differentials or deductions from the f. 0. b. 
city price. The differential of 31 cents on Class I milk for receiving 
stations located 25-40 miles from City Hall was shown to consist of a 
receiving station allowance of 16 cents per hundredweight and a trans- 
portation allowance of 15 cents per hundredweight, the receiving sta- 
tion allowance of 16 cents having been fixed by the Commission, after 
investigation and hearing, as a deduction to compensate handlers for 
the excess cost of receiving milk in the country over the costs of receiv- 
ing milk direct at city plants. The handlers who maintained city 
plants and receiving stations testified that receiving stations were es- 
tablished to benefit the farmer in getting his milk to market and that 
they should continue to receive an allowance for the maintenance of 
these stations. They related, however, that they had closed a number 
of “close-in” receiving stations in recent years.” Improved road’ and 
transportation conditions were said to make it more feasible to ship 
this milk direct to city plants and it was said also that, in general, 
the producer benefited by the change because he got the city price for 
his milk less transportation costs, although it was admitted that some 
producers might be put to some inconvenience in securing transporta- 
tion facilities and in providing cooling facilities not needed when the 
milk was delivered to a receiving station. 

There was testimony on behalf of handlers operating Zone 2 bot- 
tling plants and distributing in Zone 1 to the effect that such handlers 
should pay a lower Class I price than the Class I f. 0. b. Zone 1 plant 
price. In general, the position of these handlers was that there is no 
difference between (1) receiving milk at a country receiving station, 
transporting it in bulk to city where it is processed, bottled, and dis- 
tributed, and (2) receiving milk at a country plant, where it is processed 
and bottled, and then hauled in bottles to the city where it is distrib- 
uted. Their argument seemed to be that, if a handler operating a 
receiving station and then processing and bottling the milk in Zone 1 


Dr, J. A. Webb testifying for Abbotts Dairies and the majority of the handlers com- 
rising the Philadelphia Milk Exchange, R. pp. 397-455, Oct 15—18 hearing. George 
faupttehrer testifying for Supples-Wills-Jones Milk Company, pp. 516-562. 
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is permitted a receiving station allowance in computing prices to pro- 
ducers, a handler bottling milk in Zone 2 and hauling the milk into 
Zone 1 for distribution should similarly be permitted an allowance in 
computing the producer price to compensate for his methods of oper- 
ating. 

A principal witness" for this viewpoint was a representative of 
Martin Century Farms. It appeared from his testimony that the 
Martin Century Farms’ plant, located 25 miles from City Hall, was 
not making any deduction under the receiving station zone allowances, 
but was taking the 18 cent differential between the $3.30 Class I price 
in Zone 1, and the $3.12 Class I price for milk sold in Zone 1 when 
delivered to and bottled by a plant outside Zone 1. He maintained 
that Martin Century was entitled to a continuation of that differen- 
tial ” and suggested that the 18 cent differential might be established 
for the 25-40 mile zone and decreased by 1 cent every two miles up to 
a minimum distance from City Hall. A suggestion was also made 
by one group of bottling plants located in Zone 2 that the Class I loca- 
tion differential of 31 cents start at 25 miles from City Hall and 
be graduated to mileage.'® 

Another witness, representing a processing and bottling plant in 
Zone 1 which received all its milk direct from producers at that plant, 
testified that the differential in price for milk bottled in Zone 2 and 
sold in Zone 1 was discriminatory as to plants such as his, receiving 
milk direct in Zone 1 and close to the Zone 2 line. 

The petitioner offered no evidence at that hearing. 

Order No. A-79 was issued by the Pennsylvania Milk Control Com- 
mission on November 18, 1941, following the hearing. In this order, 
the 18 cent differentia! for Class I milk delivered to and bottled in 
plants outside Zone 1, but distributed in Zone 1, was eliminated and 
was replaced by location differentials on Class I milk, as follows: 

Distane Bottling or Processing ; : 
aieisccaes aa a a< ' ———- ; 
Not over 5 miles $0. 06 
Over 5 but not over 10 miles .10 
Over 10 but not over 15 miles .13 
ret o Pat tO OVRE a0 qn. 8 ies 15 
yer 2 Dat nO Over So anNed aS ef 
Over 25 but not over 35 miles . 20 
iver so pee fies Over go mues.... ae . 22 
Over 50 but not over 75 miles . 25 
Over 75 but not over 150 miles . 28 
RIOT NB aS a i ii eg a . 31 


11R, pp. 590-686, Oct. 15-18 hearing. 

2R. p. 699, Oct. 15-18 hearing. 

3%3The witness stated (p. 643) that as to the small percentage of its milk coming from 
the vicinity of Orford, as compared with a direct-shipped former going into a Philadelphia 
plant, he could not justify a country bottling plant differential. 
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Issuance or Orper No. 61 

The hearing which resulted in the issuance of Order No. 61 was 
conducted jointly by the Department and the Pennsylvania Milk 
Control Commission. It was held upon a proposed marketing agree- 
ment and order which listed the locations of a number of plants 
with specified Class I and Class II differentials. The plant of the 
petitioner was not listed. In addition, there were set out receiving 
station zones for stations not listed, with Class I and Class IT differ- 
entials provided. As in Order A-73, the first zone for which dif- 
ferentials were provided was the 25-40 mile zone, with a differential 
of 31 cents per hundredweight on Class I milk, and a differential of 
4 cents on Class II milk. The marketing area proposed was not 
divided into zones and the Class I price was the same for the entire 
marketing area. 

The hearing was lengthy and consists of more than 3100 pages 
of testimony, 85 exhibits, and numerous briefs, in addition to the 
evidence incorporated by reference. Representatives of the peti- 
tioner attended part of the hearing and the petitioner was repre- 
sented at the hearing by counsel for the Philadelphia Milk Exchange, 
of which petitioner is a member, on all matters except the differen- 
tial question involved here. The petitioner introduced no evidence 
on this question at the hearing. 

The hearing record is replete with data, maps, tables, etc., as 
well as oral testimony, dealing with practically all aspects of milk 
production, transportation and distribution relating to the City of 
Philadelphia and the surrounding area. As in the case of the hear- 
ing before the Pennsylvania Milk Control Commission, October 
15-18, there was discussion of the question as to whether country” 
bottling plants should be permitted the allowance provided for 
country receiving stations. A great deal of the discussion consisted 
of argument as to whether a country bottling plant in the same 
mileage zone as a receiving station should receive the same allowance 
as the receiving station. Again, as in the October 15-18 hearing 
before the Pennsylvania Milk Control Commission, there was evidence 
that “close-in” receiving stations had been closed in recent years due to 
improved road and transportation conditions, and that the quantity 
of direct-shipped milk was increasing.* The case made for the proc- 
essing and bottling plants outside the city was about the same as 
that presented in the October 15-18 hearing. The petitioner offered 
no evidence on this question at the hearing. 

In a brief (pp. 9, 10), filed after the hearing by the Martin Century 
Farms, it was stated that, in an attempt to aid in the solution of a 


14The proponent was the Inter-State Milk Producers’ Cooperative, Inc. 
18 Willits. p. 1727; Webb, pp. 1981, 2019-2020; Pfautz, p. 2314; Hoffman, pp. 426, 427; 
Government Exhibit 2, Table 25. 
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minor but troublesome problem, Martin Century Farms, the other 
members of the Philadelphia Milk Exchange and the members of the 
Suburban Milk Dealers Association agreed that they would not appeal 
from a provision of any forthcoming State or Federal order establish- 
ing certain stated differentials in the prices to be paid producers for 
Class I milk bottled or processed in Zone 2 for sale or resale in Zone 1. 
The same proposal appears in the brief filed by the Philadelphia Milk 
Exchange (pp. 15-17), except that the proposal seems to be an agree- 
ment among the dealers who appeared on this subject at the State 
and Federal hearings and may not include the petitioner. The stated 
differentials are those contained in Order A-79 of the Pennsylvania 
Milk Control Commission, recited above. 

Following the hearing, the Administrator, Surplus Marketing Ad- 
ministration, of the Department, pursuant to the rules of practice, 
issued a report containing a proposed tentative marketing agreement 
and order. The location differential for plants located less than 31 
miles from City Hall but outside the marketing area, as then defined, 
was 15 cents per hundredweight. Numerous exceptions to the report 
were filed including exceptions by the petitioner which included an cb- 
jection to the location differential proposed for plants less than 31 
miles from City Hall. Subsequently, on March 26, 1942, the Secretary 
of Agriculture issued Order No. 61, effective April 1, 1942. The Com- 
monwealth of Pennsylvania did not join in its issuance. Under this 
order, no distinction is made in location differentials or deductions be- 
tween country receving stations and country bottling plants, except 
that no allowance for receiving milk other than a transportation al- 
lowance is provided for any plant, either receiving station or bottling 
.plant, less than 31 miles from City Hall. 






























Tue Hearine Uron THE PETITION 

At the hearing upon its petition, the petitioner proceeded first to ask 
that the entire record of the hearing preceding the promulgation of 
the order be received in evidence and incorporated by reference in the 
record of this proceeding. This offer was refused by the presiding 
officer, who relied upon the rules of practice.” Thereupon counsel for 
the petitioner and the Department each offered designated portions of 
that record as relevant, and these were incorporated by reference in 
the record of this proceeding. Counsel for the petitioner objected to 
the ruling of the presiding officer and filed an exception to the presid- 
ing officer’s report on this ground. 

At the hearing, the following witnesses offered evidence: Henry M. 
Stewart, petitioner’s president, John S. Pfautz, Research Director of 
the Pennsylvania Milk Control Commission, F. P. Willits, Jr., Statis- 



















167 F. R. 549. 
1 Sec. 900.60 (6) ; 6 F. R. 6570, 6577. 
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tician for the Inter-State Milk Producers’ Cooperative, Inc., John J. 
Snyder, a member of the Pennsylvania Milk Control Commission, Ed- 
ward J. Forler, and William P. Sadler, Market Administrator for Or- 
der No. 61. Clarence M. Jamison, a producer supplying the peti- 
tioner for many years also testified. 

Mr. Stewart related the history of the fouriding and the expansion 
of the petitioner’s business. He then described the petitioner’s meth- 
ods of operation in receiving, processing and bottling milk. According 
to a map introduced in evidence, the petitioner receives milk from pro- 
ducers located as follows: 12 producers close to the petitioner’s plant 
in Middletown Township, 8 producers in West Chester inside the 31 
mile zone, 11 producers just outside the beginning of the 31 mile zone 
in Chester County, 11 producers in Lancaster County and 74 pro- 
ducers close to Oxford in Chester County. Of the milk supplied by 
these producers, 25 percent is delivered to the petitioner’s plant in 
Middletown Township by the producers themselves, and the balance 
is transported by contract hauling at a cost to the producers of 20 cents 
per hundredweight for this service, collected by the petitioner. All 
the milk delivered by producers is received at the petitioner’s plant 
in Middletown Township where it is processed and bottled. About 
90 percent of this milk is then hauled in tractor trailers to the peti- 
tioner’s distributing plant in the City of Philadelphia where it is 
loaded into wagons and trucks for delivery to customers. 

Mr. Stewart maintained that the petitioner was performing the 
same services for producers as some of its competitors in the same 
producer area who receive milk at receiving stations in the area, and 
who ship the milk in bulk in tank trucks to their city plants where it is 
processed and bottled. Apparently he was referring to Abbots Dairies 
who operate a receiving station in Oxford, a distance of about 30 miles 
from the petitioner’s plant in Middletown Township. He claimed 
that receipt of the milk at the petitioner’s bottling plant made it un- 
necessary for the farmer to cool his morning milk, thus keeping the 
bacteria count down and making it possible for the farmer to have 
his milk qualified as “A” milk, for which a bonus or premium is paid. 

He insisted that it has been the custom in the market for plants re- 
ceiving milk in the country to deduct amounts from producer prices 
to compensate for this service, that the Pennsylvania Milk Control 
Commission had established the allowance for receiving this milk in 
the country at 16 cents per hundredweight for Class I milk, that, 
under the regulations of the Pennsylvania Milk Control Commission, 
the petitioner had made this deduction until the issuance of Order 
A-79 by that commission, and that at the time Order No. 61 was issued 
the petitioner was deducting 29 cents on Class I, and 4 cents on Class IT, 
or a blended deduction on all milk of approximately 24 cents per 
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hundredweight. He indicated also that the petitioner was still. 
making these deductions at the time of the hearing."* 

Mr. Snyder first explained that the 25-40 mile zone in the orders of 
the Pennsylvania Milk Control Commission was fixed more or less 
arbitrarily. He admitted that he had signed many orders of the Com- 
mission which did not make any receiving station allowance for sta- 
tions located less than 25 miles from City Hall, and he said that he 
believed that the petitioner and Martin Century Farms were dis- 
criminated against by those orders. However, he went on to explain 
that because of the classes of dealers supplying the Philadelphia mar- 
ket, he did not believe that any one order could do justice to all of them. 
Questioned directly by counsel for the petitioner as to whether a plant 
located 18 miles from City Hall should receive a proportionate share, 
based on mileage from City Hall, of the 22 cent allowance to plants 
31 or more miles from City Hall, he answered: “If the 22 cents repre- 
sents a mileage charge certainly there should be absolutely no discrimi- 
nation in my opinion and it should be allowed the proportionate 
share... ” 

A short time later when asked if he knew of any reason for a dif- 
ferential, other than on a mileage basis, between a plant located at 31 
miles and a plant located at 18 miles from City Hall, he answered: 
“T can see the point where they start these country receiving stations 
out somewhere around Kittaning, or some place like that and carry 
it out to the absurd. They have no business coming in that for (far?) 
I think you have got to view this whole subject from the historical 
background of the market. Wawa has been here for years in what 
comprises the Philadelphia Market, being in here which has taken 
that over and that is what we have taken over. Wawa has been an 
integral for the milk business for years. I don’t know for how many 
years they have been in business but it has been over a good many 
years, and I think you have to take that into consideration. But 1 
certainly think there ought to be a limitation to starting a bottling 
plant and allowing a differential, say around Harrisburg, or Lan- 
caster, or that section. As long as the 31 miles comprises the his- 
torical part of Philadelphia Markets, both prior and during the milk 
control, at the present time I don’t see any reason for allowing a dif- 
ferential other than on a mileage basis.” 

‘Through Mr. Edward J. Forler, an accountant, the petitioner of- 
fered in evidence two documents relating to the financial operations 
of the petitioner’s milk business. The first of these documents was a 
comparative statement of income from the petitioner’s milk business 


18 It later developed that the petitioner had appealed to the courts from Order No. A—-79 
but no decision had been handed down. It was also later seen that the petitioner and the 
Department were considering an escrow agreement by which the difference in deductions 
would be placed in escrow pending the outcome of this proceeding. 
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for the years ended December 31, 1939, December 31, 1940 and Decem- 
ber 31, 1941, together with a statement of the investment in the peti- 
tioner’s milk business at December 31, 1941. The second of these 
documents was a statement showing the effect on the petitioner’s 
earnings in its milk business if the petitioner paid producers in ac- 
cordance with the differential provisions of Order No. 61, during the 
first five months of 1942. The statement also included data showing 
the effect which would have been had upon the petitioner’s earnings 
during 1941 if the differential provisions of the Order No. 61 had 
been in effect during that year. Counsel for the Department ob- 
jected to the admission in evidence of these documents because he 
claimed théy were irrelevant. The presiding officer sustained the 
objection and the petitioner filed an exception to the presiding officer’s 
report protesting this ruling. 

Mr. William P. Sadler, Market Administrator for Order No. 61, 
appeared as a witness for the Department. Evidence was introduced 
with respect to the locations of plants doing business under Order 
No. 61, as shown in the Market Administrator’s Uniform Price An- 
nouncement No, 2. Of the 125 locations listed, 2 were receiving sta- 
tions within 31 miles from City Hall where no milk was processed and 
bottled, and 3 were plants beyond 31 miles from City Hall at which 
milk was received from producers, processed and bottled, 1 of the 
plants being in the 31-40 mile zone, 1 in the 41-51 mile zone, and 1 
in the 91-100 mile zone. The remaining locations were pasteurizing 
and bottling plants within 31 miles from City Hall, or receiving sta- 
tions beyond 31 miles where no milk was pasteurized and bottled. Of 
the plants located less than 31 miles from City Hall, 39 were listed 
at less than 11 miles, 13 were in the 11-15 mile zone, 13 in the 16-20 
mile zone, 6 in the 21-25 mile zone, and 6 in the 26-30 mile zone. Of 
the plants located 31 or more miles from City Hall, 7 were in the 31-40 
mile zone and the remainder were spread through zones up to a maxi- 
mum distance zone of 361-370 miles. 


DiIscussIoN OF THE IssuUES AND THE EVIDENCE 

Examination of the entire proceedings in this matter reveals that 
the petitioner is not complaining of a price-structure to milk pro- 
ducers based upon a city f. o. b. price less differentials to handlers 
for receiving milk in the country and also for transporting the milk 
to market. In fact, the petitioner claims that this price-structure is 
proper and has been followed for years in the Philadelphia Market. 
It insists, however, that it receives milk in the country and main- 
tains that it is entitled to enjoy the same differentials as handlers 
operating receiving stations located 31 miles or more from City Hall, 
subject only to a pro-rata reduction in its allowance for transporta- 
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tion to the city, using the transportation rates permitted such other 
handlers. 

On the other hand, the Department contends that allowances for 
receiving milk in the country are not warranted for plants situated 
as close to the marketing center as the petitioner, and that the deduc- 
tions allowed the petitioner are justifiable and, in fact, liberal. 

Since the location differentials for plants 31 or more miles from 
City Hall include an allowance of 16 cents per hundredweight for 
receiving milk in the country (an allowance not provided for plants 
less than 31 miles from City Hall), the principal issue is whether 
the petitioner is entitled to such an allowance. A second issue is the 
adequacy of the deduction of 9 cents per hundred weight on all milk 
permitted the petitioner. 

Considering first the evidence in the promulgation record on the 
principal issue, a person need not be a milk marketing expert to con- - 
clude that a city milk price to producers should not be subject to a 
deduction by a handler for receiving milk in the country if the milk 
is received by the handler in the city, or at a point near to the city. 
Undisputed evidence shows that in recent years, as road and trans- 
portation conditions have improved, the distance from which milk 
is shipped direct to the market has increased and the production area 
in which receiving stations are necessary to get producers’ milk to 
market in good condition has moved away from the market. There 
was testimony that milk is being direct-shipped from as far as 75 
miles, although the average distance was said to be 30-35 miles. Order 
No. A-73 permitted no receiving station allowances closer than 25 
miles from City Hall and Order No. A-79 permitted none closer than 
30 miles from Zone 1, or a distance of 41 miles from City Hall. No 
order of the Pennsylvania Milk Control Commission introduced in 
evidence permitted a receiving station allowance for a receiving sta- 
tion located closer than 25 miles from City Hall. Perhaps there was 
evidence in the record upon which the Secretary could have drawn 
the line at a distance greater than 31 miles, but in the hearing upon 
its petition the petitioner offered no further evidence to this effect. 
In issuing the order the Secretary could not have been ignorant of 
the locations of plants supplying the Philadelphia Market in view 
of the full information contained in the record. That the 31 mile 
mark is about the closest distance to the market at which receiving 
stations are operating under current conditions is corroborated by 
the evidence in this proceeding showing that only two receiving sta- 
tions are operating any closer to the market. No evidence appeared 
at either hearing which would substantiate drawing the line at 18 
miles. 

Some reference was made at the promulgation hearing to the pos- 
sible increase in bacteria count when milk is direct-shipped, instead 
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of going through a country receiving station or bottling plant, but 
there was uncontested evidence that the quality of direct-shipped milk 
1s not inferior to milk received first in the country.” 

In the hearing upon its petition, the petitioner also faintly invoked 
the argument that it should be granted a receiving station allowance 
because it preformed a service in keeping the bacteria count down 
and enabled a considerable proportion of the milk to qualify as “A” 
milk. This argument overlooks the fact that the validity of a receiv- 
ing station allowance depends upon the location of the station and not 
upon the locations of the producers supplying the station. The ma- 
jority of the producers supplying the petitioner are located in the 
vicinity of Oxford, Pennsylvania, a distance of about 30 miles from 
the petitioner’s processing and bottling plant, with some producers in 
Lancaster, Pennsylvania, a greater distance. The petitioner does not 
produce any evidence to show that the bacteria count of the milk would 
be increased by an additional haul of 18 miles, or that the bacteria 
count of milk handled through the petitioner is any lower than that of 
milk shipped direct from the areas in which its producers are situated. 

Proceeding to consideration of the evidence at the promulgation 
hearing having a bearing upon the deductions of 9 cents permitted the 
petitioner, it should be first observed that the petitioner’s plant is 
located within the marketing area defined in the order but is permitted 
a deduction under a schedule of deductions for plants located 11-30 
miles from City Hall. The point of 11 miles coincides with Zone 1 
of the marketing area as defined by the Pennsylvania Milk Control 
Commission and marks the end of the congested city district. 

It was generally conceded throughout the hearings that a transpor- 
tation allowance to bottling plants outside the market should not be 
based upon the costs of hauling bottled milk to the market which are 
more properly attributable to distribution expense, but that the cost 
of hauling the milk in bulk should govern. 

Assuming that the petitioner is entitled to a deduction for transpor- 
tation, there is evidence in the promulgation record to support the 
inferences that the deduction allowed is (1) sufficient to move the milk 
in bulk from the petitioner’s plant to the city, and (2) is more than 
sufficient to cover the additional charge, if any, which the producers 
would pay if the milk were hauled direct to the city instead of stopping 
at the petitioner’s plant and then being shipped to the city. Tank 
truck rates in evidence show rates as low as 11.57 cents per hundred- 
weight for distances up to 89 miles. The additional charge for haul- 
ing 18 miles further to the city from the locations of the producers 
would be considerably less than 9 cents. Order No. A-79 provided 
a deduction of 10.cents per hundredweight for the petitioner and this 


1% Willits, R. pp. 1733, 1734. 
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was only on Class I milk. Moreover, the transportation allowance of 
9 cents on all milk compares favorably with the transportation allow- 
ance for plants in the 31-40 mile zone. Deducting the 16 cent receiv- 
ing station allowance from the location differential of 31 cents leaves 
15 cents transportation allowance for Class I. The Class II differen- 
tial is 4.cents. In making payments to producers, handlers operating 
such plants may deduct from the uniform price f. o. b. Philadelphia, 
the 22 cent differential (after adding it in) plus 3 cents per hundred- 
weight on all milk. The 22 cent differential is a blend (70% Class I, 
30% Class II) of the 31 and 4 cent differentials. The portion of the 
22 cent differential representing transportation on both Class I and II 
milk calculates out at 11.7 cents, and adding the 3 cents additional 
deductions, gives a total transportation allowance of 14.7 cents for 
plants in this zone. 

Furthermore, the 9 cent deduction is in line with the transporta- 
tion deduction which the petitioner itself is making according to its 
evidence at the hearing upon its petition. The petitioner has been 
deducting 29 cents on Class I on the assumption that it is a country 
receiving station and 4 cents on Class II. Deducting the 16 cents 
receiving station allowance from 29 cents leaves 13 cents to allow for 
transportation of Class I. 

Since the petitioner testified that 75 percent of its milk is Class I, 
the deduction being taken on all milk by the petitioner for ¢ranszorta- 
tion would amount to 10.75 cents per hundredweight. 


FINDINGS OF FACT 


1. Petitioner, Wawa Dairy Farms, is a corporation organized under 
the laws of the State of Pennsylvania, having its address and prin- 
cipal place of business at 35th Street and Allegheny Avenue, Phila- 
delphia, Pennsylvania, and is a handler of milk under Order No. 61. 
It owns and operates a milk processing and bottling plant located 
in Middletown Township, Delaware County, Pennsylvania, within 
the marketing area as defined in the order. The plant is approxi- 
mately 18 miles from City Hall in Philadelphia. At this piant, milk 
is received from producers, weighed, tested, cooled, processed and bot- 
tled. About 90 percent of the milk received from producers, after 
bottling, is then loaded directly on tractor trailers and distributed at 
the petitioner’s distributing plant at 35th Street and Allegheny Ave- 
nue in Philadelphia. This plant is about 22 miles by road from the 
processing and bottling plant in Middletown Township. The milk 
is placed in a cold storage room in the distributing plant and is then 
withdrawn for distribution by trucks over the various routes main- 


tained by the petitioner. 
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2. There are a numver of categories into which milk marketing 
procedures in the Philacelphia area may be divided. Some milk is 
received directly at processing and bottling plants in the city and then 
distributed over the marketing area, either directly to the consumer 
or through the use of drop stations; other milk is received first at 
country receiving stations at which the milk is weighed, tested, cooled, 
and from which it is hauled to plants in the City of Philadelphia for 
pasteurization, bottling, and subsequent distribution. Still other 
milk is received first at processing plants located outside of the City 
of Philadelphia and hauled in bottled form to a distributing plant in 
the city from where it is distributed, some milk is this category being 
distributed direct from the processing and bottling plant. The cate- 
gories described cover most of the marketing procedures used but 
some handlers use more than one procedure, for example, some han- 
dlers receive some milk direct from producers as well as through 
country receiving stations, 

3. Order No. 61 embodies the following generally recognized prin- 
ciples and customs in the Philadelphia Market (a) that the cost of 
getting milk to market is to be borne by producers while the cost of 
distribution is shouldered by handlers, (b) that country receiving sta- 
tions, if located at a distance from the market and close to the pro- 
ducers, perform important services to producers in helping to make 
available to producers the city market for their milk by eliminating 
the necessity for cooling and handling the milk on the farm so that the 
milk may reach the market in good condition, and (c) that the city 
f. o. b. producer price should be subject to differentials or deductions 
to allow for the cost of operating country receiving stations and trans- 
porting the milk to market. 

4, After investigation and hearing, the Pennsylvania Milk Control 
Commission fixed 16 cents per hundredweight as an allowance for the 
excess cost of receiving milk through country receiving stations in 
Pennsylvania, as compared with the cost of receiving milk direct 
at a city plant. 

5. Order No. 61 provides for certain location differentials and dedue- 
tions in computing minimum prices to producers for plants 31 or more 
miles from City Hall, Philadelphia, and certain deductions in making 
payments for plants less than 31 miles from City Hall, The location 
differentials for plants located 31 or more miles from City Hall in- 
clude an allowance of 16 cents per hundredweight of Class I milk for 
receiving milk in the country. The deductions for plants located less 
than 31 miles from City Hall do not include this allowance. 

6. While operation and distribution costs of the receiving station- 
city bottling plant set-up and the country bottling plant-city distrib- 
uting plant set-up may or may not be comparable, the conntry 

427420—42—vol. 2, No. 4--—3 
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bottling plant performs the same services for producers as the country 
receiving station. However, there is a zone of proximity ‘to the 
market in which neither a receiving station nor a bottling plant per- 
forms substantial services to the producer over those received by the 
producer when the milk is direct-shipped to the market. The precise 
line of distance from the market at which this zone ends may not be 
calculable with mathematical certitude at exactly 31 miles but this 
distance approximates the line of demarcation in effect as the result 
of economic processes. In any event, the location of the petitioner’s 
bottling plant in Middletown Township is within this zone of 
proximity. 

7. Although the petitioner’s processing and bottling plant is located 
within the marketing area, as defined in Order No. 61, the petitioner 
is permitted a deduction of 9 cents per hundredweight on both Class T 
and Class II milk from the Philadelphia f. 0. b. price. This allow- 
ance (1) compares favorably with the transportation allowance for 
plants in the 31-40 mile zone, (2) it is in line with allowances of the 
Pennsylvania Milk Control Commission, (3) approximates the cost 
of moving the milk in bulk from the petitioner’s processing and bot- 
tling plant to the City of Philadelphia, and (4) it is more than the 
additional cost, if any, which would be incurred if the milk were 
shipped direct to the city instead of stopping at the petitioner’s pro- 
cessing and bottling plant and subsequently being moved to the city. 

8. There are 69 plants located less than 11 miles from City Hall and 
38 plants located between 11 and 31 miles from City Hall. 

9. The individual handler pool established by Order No. 61 more 
closely conforms to the practice in the Philadelphia Market than the 
market-wide pool and although there was conflicting evidence as to 
the desirability of the one over the other, there is evidence in the record 
supporting the adoption of the individual handler pool. 


CONCLUSIONS 


ApMISSIBILITY OF EVIDENCE 

The petitioner excepted to the ruling of the presiding officer on the 
admissibility of the entire promulgation hearing record. Because 
counsel for the petitioner was given the opportunity to designate, as 
relevant and material, portions of the promulgation record for in- 
corporation in the record of this proceeding, it does not appear that 
the petitioner was deprived of any substantial right by the presiding 
officer’s ruling. Nevertheless, since the petitioner complains that pro- 
visions of the order are not supported by evidence in the promulga- 
tion record and are arbitrary and discriminatory, and since, in any 
event, the entire récord. upon which the Secretary acted in issuing 
the order should be available for consideration by him in an admin- 
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istrative proceeding of this kind where he reviews, in a quasi-judicial 
capacity, his actions of a quasi-legislative nature, the complete rec+ 
ord, rather than the portions designated, has been considered before 
the preparation and issuance of this document. 

The petitioner excepted also to rulings of the presiding officer ex- 
cluding evidence relating to (1) findings of the Pennsylvania Milk 
Control Commission on fair returns to milk dealers, and (2) the 
investments of Wawa in its business and the effects upon financial 
operations of Wawa’s milk business *° of the provisions of the order 
reducing the amount of the differentials which Wawa was enjoying 
prior to the issuance of the order. Examining closely the evidence 
excluded, it is observed that the petitioner is not complaining of the 
total amount it is required to pay producers but is claiming confisca- 
tion because of the difference between the amounts it formerly de- 
ducted from producer prices and the amounts allowed to be deducted 
under the order. The act does not impose upon the Secretary the 
duty of hearing such evidence and we do not believe that the due 
process clause of the Fifth Amendment makes any such requirement. 

The differential is but one of a number of factors affecting the peti- 
tioner’s profits. Certainly the total amount required to be paid pro- 
ducers and the prices at which the petitioner can sell its products are 
of equal, if not greater, significance. The order does not fix the prices 
at which the petitioner can sell its products. That field is occupied 
by another regulatory body. The petitionér would have the Secre- 
tary hear and pass upon a complaint that a differential in producer 
prices, otherwise valid, becomes invalid because the petitioner can- 
not afford to comply under the resale prices fixed by another regu- 
latory body. It fails to show that the remedy for the alleged con- 
fiscation is a lower price to producers under the order rather than 
the granting of higher resale prices by the regulatory authority fix- 
ing such prices. 

A further weakness in the petitioner’s argument is the attempted 
‘ analogy to public utility rate fixing. The establishment of minimum 
prices to producers under the act is not equivalent to the fixing of 
maximum rates for public utilities." But even if it were, the exclu- 
sions protested were proper. The record shows that a number of 
plants are located in the zone less than 31 miles from City Hall and 
there is no indication that any of such plants cannot function under 
differential provisions of the order. It is well recognized that in fixing 
rates for a class, the rate-making authority is not compelled to fix 


2” The petitioner produces milk in addition to purchasing milk from other producers, but 


the.gquantity produced is not shown. 

In Hegeman Farms Corporation v. Baldwin, 293 U. S. 168, 171 (1934), the Supreme 
Court held that there was no analogy to public utility rate-fixing even where a dealer was 
subject to orders fixing minimum prices to producers and minimum resale prices which as 


a result of competition became maximum prices. 
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rates which will keep in business the highest-cost operators in the 
class.”* 

The Department objected at the hearing to the admission of any 
evidence except the evidence contained in the promulgation record but 
filed no formal exceptions to the presiding officer’s report. While it is 
true that this proceeding is not a forum in which to try de novo the 
desirability of contested provisions of an order, as distinguished from 
their legality, the petitioner alleges that certain provisions of the 
order are not in accordance with law because they are not supported by 
evidence and are arbitrary, unreasonable, and confiscatory. Obviously 
no new and additional evidence, other than the evidence in the promul- 
gation record, is admissible on the ground that provisions of the order 
are unsupported by evidence. On this point, the scope of this proceed- 
ing does not extend beyond consideration of the promulgation record. 

The same conclusion would appear applicable, in general, to con- 
tentions that provisions of an order are arbitrary and unreasonable. 
Such contentions go to the validity of the Secretary’s action in issuing 
the order and should be examined in the light of the evidence upon 
which the Secretary acted rather than new evidence adduced for the 
first time at a hearing upon a petition. 

But the petitioner also alleges that the order, as it stands, is dis- 
criminatory in its application and operation. Evidence on this ques- 
tion should not be restricted to the promulgation record and most of the 
new evidence admitted appears reasonably relevant thereto. In addi- 
tion, neither the petitioner, except on the question of confiscation, nor 
the Department, in introducing evidence, designated the particular 
allegations of the petition in connection with which the evidence was 
introduced. It would be impracticable and unnecessary, at this final 
stage, to attempt to separate the evidence and to allocate it among the 
several causes of action to exclude some and admit other evidence. 
Consequently, all the evidence in the record has been considered not 
only on the question of discrimination but also on the charges of arbi- 
trariness and unreasonableness. 


CoNCLUSIONS ON THE Merits 

The petitioner’s complaint concerning lack of evidence in support 
of the disputed provisions of the order does not seem to be so much 
that the Secretary took action contrary to the evidence in the issu- 
ance of the provisions complained of, but that the precise provisions 
of the order, as finally promulgated, were not the subject of any par- 
ticular oral testimony at the hearing. In answer to this argument 
it is enough to point out that the specificity of pleading and proof de- 
manded is not required in administrative rule-making proceedings 


22 Aetna Insurance Co. v. Hyde, 275 U. S. 440 (1928) ; Acker v. United States, 298 U. S. 
426 (1936). 
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and, indeed, is not generally characteristic of much of the exercise 
of this type of activity.” 

There was substantial evidence in the promulgation record justify- 
ing the distinctions between plants located less than, and those 31 
miles or more, from City Hall. ‘True it may be that there is evidence 
in the record upon which the Secretary might have drawn the line 
at a greater distance than 31 miles. But in fulfilling his primary 
statutory duty of establishing minimum prices to producers, the Sec- 
retary was faced with the effects which might be visited upon a com- 
plex and delicate production and distribution system. To draw the 
line to include the petitioner’s plant would be unfair to handlers 
receiving milk in the city, to say nothing of the producers delivering 
to the petitioner, and to draw the line at a greater distance than 31 
miles would exclude many more plants from receiving station allow- 
ances. That the Secretary was fairly successful in minimizing the 
impact of the differentials upon the distribution system is seen from 
the fact that only two receiving stations are in operation closer to 
City Hall than 31 miles. 

Accordingly, viewing the promulgation record alone, and also in 
the light of the record made by the petitioner, it is concluded that 
the provisions of the order in dispute are supported by substantial 
evidence and are not arbitrary or unreasonable. Moreover the dis- 
tinctions protested have a substantial relationship to the objectives 
of the classification made and the purposes of the act. They do not 
bear on the petitioner alone, but apply to many other plants less 
than 31 miles from City Hall. They do not constitute an unlawful 
discrimination.”* 

Coming finally to the attack on the “individual handler pool,” seem- 
ingly abandoned by the petitioner, we conclude that there is nothing 
in the record to support the claims that it is unsupported, arbitrary, 
unreasonable, or a burden upon interstate commerce. 

In view of the foregoing, the relief requested by the petitioner is 
denied and the petition is dismissed. Copies hereof shall be served 
on the petitioner by registered mail or in person, and on the War 
Food Administration. 


Tuomas J. FLAvIn, 
Assistant to the Secretary of Agriculture. 


2% See e. g. Opp Cotton Mills. Inc., vy. Administrator of the Wave and Hour Division of 
the Department of Labor, 812 U. S. 126, 154 (1941). Norwegian Nitrogen Products Co. v. 
United States, 288 U.S. 294 (19338). 

*In United States v. Rock Royal Cooperative. 307 1. S. 533. 567 (1979), the Sunreme 
Court uvheld a special differential for nearby milk producers against charges of discrimina- 
tion. See also Caskey Baking Co. v. Virginia, 313 U. S. 117, 121 (1941), and Columbus 
& G. Ry. Co. v. Administrator of Wade and Your Division, United States Department of 
Labor, 126 F. (2d) 136, 139 (C. C. A. 5th 1942). 
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CONSENT DISMISSALS 


A. D. 374. Jn re Patrick J. Shanahan. AMA Doc. No. 4-105. 
April 2, 1943. 

A. D. 375. Jn re Supplee-Wills-Jones Milk Company. AMA Doc. 
No. 61-38. April 20, 1943. 


(A. D. 376) 


SAHN Povuttry CorPoraTION v. C. &. J. Piskosu, Inc. P&S Doc. No, 1493. Decided 
April 16, 1943. 


Continuances. Where the complainant has failed to show any facts 
or circumstances which could have prevented a more timely request for a 
continuance, the examiner’s refusal to grant its motion for a continuance 
which would have resulted in unnecessary expense to the Government and 
the respondent is upheld, and, as the complainant failed to offer any 
evidence in support of its claim, the complaint is dismissed. 


ORDER OF DISMISSAL 


This is a reparation proceeding brought under the provisions of the 
Packers and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seq.). 
The complainant, Sahn Poultry Corporation, West Washington 
Market, New York, New York, asks for damages against the respond- 
ent, C. & J. Piskosh, Inc., 154 West 145th Street, New York, New York, 


in the amount of $261.37. The complainant alleges that it sold live 
poultry to the respondent in New York, New York, on April 23 and 
April 28, 1942, at the total agreed price of $261.37. The respondent 
denies that it purchased the poultry and alleges that on May 31, 1941, 
it ceased operation. : 

On July 20, 1942, notice was given to the parties that an oral hearing 
would be held before an examiner at New York, New York, on August 
11, 1942. Counsel for the respondent, on August 4, 1942, requested a 
continuance of 2 weeks for the reason that he was out of his office 
and had not intended to return until after the date set for the hearing. 
This request was denied by the examiner because the proceeding was 
included with several others on a schedule of hearings which had been 
set for hearing at New York and Boston and a change in the date of 
the hearing would necessitate another trip from Washington to New 
York. At the hearing, counsel for the complainant moved for an ad- 
journment until some later date. The grounds stated in support of 
his request were (1) that the complainant knew that the respondent 
had requested an adjournment, and (2) that conferences and hearings 
were scheduled before the Commissioner of Markets of the City of New 
York which required the presence of the complainant. In answer to 
this motion, the respondent stated that it was ready to proceed but 
that it would not interpose any objection to a continuance if the ex- 
aminer was inclined to grant it. The examiner denied the motion. 
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Counsel for the complainant excepted to the ruling of the examiner 
and stated that he was not ready to proceed and that he would rest on 
his exception. The respondent then moved for a dismissal of the 
proceeding on the ground that the complainant had failed to prove 
any evidence to substantiate its claim. 

The granting of continuances lies within the sound discretion of the 
examiner. To have granted the request of the complainant in this 
instance would have resulted in additional and apparently unnecessary 
expense to the Government and to the respondent, which had been put 
to the expense of employing counsel. Under such circumstances, it 
is manifest that continuances should not be granted unless the situa- 
tion is exceptional. The complainant has failed to show any facts or 
circumstances which could not have been obviated by due diligence 
or which could have prevented a more timely request for a continu- 
ance. The ruling of the examiner is, therefore, approved. 

The complainant having failed to offer any evidence in support of' 
its claim, the complaint is dismissed. A copy of this order shall be 
served upon the parties by registered mail or in person. The order 
shall become effective 15 days from the date hereof. 

Tuomas J. Fuavin 
Assistant to the Secretary of Agriculture 


(A. D. 377 
Avon WesTFRN Corp, v. C. & J. Piskosu, Inc. P&S Doc. No. 1495. Decided 
April 27, 1943. 


Dismissal. Where the complainant claimed that it sold live poultry 
to the respondent on a certain date and asked for damages, and the re- 
spondent denied the purch»se of the poultry and stated that on the alleged 
date of sale it had ceased operation of its business, the complaint is 
dismissed on the ground that the complainant failed to introduce any 
evidence in support of its claim involving reparation. 

Continuance. Sahn Poultry Corporation v. C. & J. Piskosh, Inc., 
2A. D. 108, ante, followed. 


ORDER OF DISMISSAL 


This is a reparation proceeding brought under the provisions of the 
Packers and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seq.). 
The complainant, Avon Western Corporation, West Washington Mar- 
ket, New York, New York, asks for damages against the respondent, 
C. & J. Piskosh, Inc., 154 West 145th Street, New York, New York, 
in the amount of $42.20. The complainant claims that it sold live 
poultry to the respondent in New York, New York, on April 24, 1942, 
at the agreed price of $42.20. The respondent denies that it purchased. 
the poultry and alleges that on May 31, 1941, it ceased operation. 

A hearing was held before an examiner at New York, New York, on 
August 11, 1942. Counsel for the complainant and counsel for the 
respondent stipulated that the record made in Sahn Poultry Corpora- 
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tion v. C. & J. Piskosh, Inc., P. & S. Docket No. 1493,* would be ap- 
plicable to this proceeding. In each of these cases, the complainant, 
after its request for a continuance was denied by the examiner, relied 
on its motion for a continuance without offering any evidence in sup- 
port of itsclaim. For the reasons stated in the matter of Sahn Poultry 
Corporation v. C. & J. Piskosh, Inc., P. & S. Docket No. 1493,* the 
complaint is dismissed. A copy of the order shall be served upon the 
parties by registered mail or in person. The order shall become effec- 
tive 15 days from the date hereof. 














Tuomas J. Fiavin, 
Assistant to the Secretary of Agriculture. 







(A. D. 378) 






P&S Doc. No, 1496. Decided 









SAMUEL WERNER INC., v C. & J. PIskosH, INC. 
April 27, 1943. 


Continuance—Dismissal. Sahn Poultry Corporation v. C. & J. 
Piskosh, Inc., 2 A. D. 108, ante, followed. 
















ORDER OF DISMISSAL 






This is a reparation proceeding brought under the provisions of the 
Packers and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seq.). 
The complainant, Samuel Werner, Inc., West Washington Market, 
New York, New York, asks for damages against the respondent, C. & J. 
Piskosh, Inc., 154 West 145th Street, New York, New York, in the 
amount of $141.75. The complainant claims that it sold live poultry 
to the respondent in New York, New York, on April 23, 1942, at the 
agreed price of $141.75. The respondent denies that it purchased the 
poultry and alleges that on May 31, 1941, it ceased operation. 

A hearing was held before an examiner at New York, New York, on 
August 11, 1942. Counsel for the complainant and counsel for the 
respondent stipulated that the record made in Sahn Poultry Corpora- 
tion v. C. & J. Piskosh, Inc., P. & S. Docket No. 1493,* would be ap- 
plicable to this proceeding. In each of these cases, the complainant 
after its request for a continuance was denied by the examiner, relied 
on its motion for a continuance without offering any evidence in support 
of its claim. For the reasons stated in the matter of Sahn Poultry 
Corporation v. C. & J. Piskosh, Inc., P. & S. Docket No. 1493,* the 
complaint is dismissed. A copy of the order shall be served upon the 
parties by registered mail or in person. The order shall become effec- 
tive 15 days from the date hereof. 

















Tuomas J. Fiavin, 
Assistant to the Secretary of Agriculture. 










*2 AD 108, ante. Ed. 
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(A. D. 379) 


Sot. FRANKEL, INc., v. C. & J. Piskosu, Inc. P&S Doc. No. 1494. Decided April 
27, 1943. 
Continuance—Dismissal. Sahn Poultry Corporation v. ©. & J. 
Piskosh, Inc., 2 A. D. 108, ante, followed. 
ORDER OF DISMISSAL 


This is a reparation proceeding brought under the provisions of 
the Packers and Stockyards Act, 1921 (7 U.S. C. 1940 ed. 181 et. seq.). 
The complainant, Sol Frankel, Inc., West Washington Market, New 
York, New York, asks for damages against the respondent, C. & J. 
Piskosh, Inc., 154 West 145th Street, New York, New York, in the 
amount of $574.51. The complainant claims that it sold live poultry 
to the respondent in New York, New York, between April 23 and 
May 1, 1942, at the total agreed price of $574.51. The respondent 
denies that it purchased the poultry and alleges that on May 31, 1941, 
it ceased operation. 

A hearing was held before an examiner at New York, New York, 
on August 11, 1942. Counsel for the complainant and counsel for the 
respondent stipulated that the record made in Sahn Poultry Corpora- 
tion v. C. & J. Piskosh, Inc., P. & S. Docket No. 1493*, should be ap- 
plicable to this proceeding. In each of these cases, the complainant, 
after its request for a continuance was denied by the examiner, relied 
on its motion for a continuance without offering any evidence in sup- 
port of its claim. For the reasons stated in the matter of Sahn Poul- 
try Corporation v. C. & J. Piskosh, Inc., P. & S. Docket No. 1493*, 
the complaint is dismissed. A copy of the order shall be served upon 
the parties by registered mail or in person. The order shall become 
effective 15 days from the date hereof. 

Tuomas J. FLuavin 
Assistant to the Secretary of Agriculture 


(A. D. 380) 


KRAKAUR Povttry Co., INc., v. C. & J. Piskosu, Inc. P&S Doc. No. 1497. Decided 
April 30, 1943. 


Continuance—Dismissal. Sahn Poultry Corporation v. C. & J. 
Piskosh, Ine., 2 A. D. 108, ante, followed. 


ORDER OF DISMISSAL ‘ 


This is a reparation proceeding brought under the provisions of the 
Packers and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ segq.). 
The complainant, Krakaur Poultry Company, Inc., West Washington 
Market, New York, New York, asks for damages against the respond- 


*2 AD 108, ante. Ed. 
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ent, C. & J. Piskosh, Inc., 154 West 145th Street, New York, New 
York, in the amount of $29.26. The complainant claims that it sold 
live poultry to the respondent in New York, New York, between April 
23 and May 1, 1942, at the agreed price of $29.26. The respondent 
denies that it purchased the poultry and alleges that on May 31, 1941, 
it ceased operation. 

A hearing was held before an examiner at New York, New York, 
on August 11, 1942. Counsel for the complainant and counsel for the 
respondent stipulated that the record made in Sahn Poultry Corpora- 
tion v. C. & J. Piskosh, Inc., P. & S. Docket No. 1493,* would be ap- 
plicable to this proceeding. In each of these cases, the complainant, 
after its request for a continuance was denied by the examiner, relied 
on its motion for a continuance without offering any evidence in sup- 
port of itsclaim. For the reasons stated in the matter of Sahn Poul- 
try Corporation v. C. & J. Piskosh, Inc., P. & S. Docket No. 1493*, 
the complaint is dismissed. A copy of the order shall be served upon 
the parties by registered mail or in person. The order shall become 
effective 15 days from the date hereof. 




















Tuomas J. FLAvIN 
Assistant to the Secretary of Agriculture 







(A. D. 381) 






S. S. & B. Live Pouttry Corp. v. C. & J. PiskosH, Ino, P&S Doc. No. 1499. 
Decided April 30, 1948. 
Continuance—Dismissal. Sahn Poultry Corporation v. C. & J. 
Piskosh, Ine., 2 A. D. 108, ante, followed. 







ORDER OF DISMISSAL 






This is a reparation proceeding brought under the provisions of the 
Packers and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seq.). 
The complainant, S. S. & B. Live Poultry Corporation, Bronx Ter- 
minal Market, Store 78, Bronx, New York, asks for damages. against 
the respondent, C. & J. Piskosh, Inc., 152 West 145th Street, New 
York, New York, in the amount of $79.30. The complainant claims 
that it sold live poultry to the respondent in New York, New York, 
on April 20 and April 29, 1942, at the agreed price of $79.30. The 
respondent denies that it purchased the poultry and alleges that on 
May 31, 1941, it ceased operation. 

A hearing was held before an examiner at New York, New York, 
on August 11,1942. Counsel for the complainant and counsel for the 
respondent stipulated that the record made in Sahn Poultry Corpora- 
tion v. C. & J. Piskosh, Inc., P. & 8. Docket No. 1493,* would be appli- 
cable to this proceeding. In each of these cases, the complainant, 




















*2 AD 108, ante. Ed. 
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after its request for a continuance was denied by the examiner, relied 
on its motion for a continuance without offering any evidence in sup- 
port of its claim. For the reason stated in the matter of Sahn Poul- 
try Corporation v. C. & J. Piskosh, Inc., P. & S. Docket No. 1493,* 
the complaint is dismissed. A copy of the order shall be served upon 
the parties by registered mail or in person. The order shall become 
effective 15 days from date hereof. 
Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 


(A. D. 382) 


DeMarco ComMPANyY, INc., v. HWeniter. PACA Doe. No. 4246. Decided April 1, 
1943. 
Failure to Pay. Where buyer accepted two shipments of fresh fruit, 
in accordance with the terms of the contracts, and failed to pay the 
purchase price, reparation should be awarded in favor of the seller 
for the full amount of the contract price. 


PRELIMINARY STATEMENT 


On July 14, 1942, DeMarco Company, Inc., the complainant, filed 
a complaint under the Perishable Agricultural Commodities Act, 
1930 (7 U. S. C. 1940 ed. 499a et seg.), seeking reparation against 
Charles Heller, the respondent, for the latter’s failure to pay the 
purchase price of two interstate shipments of fresh fruits. Copies 
of the complaint and the report of investigation were served by 
registered mail on respondent on August 23, 1942, but no answer has 
been filed. Therefore, in accordance with the applicable rules of 
practice (7 CFR, 1941 Supp., 47.25 (c)), oral hearing is waived and 
the allegations of the complaint are deemed admitted. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 30 Pennsylvania 
Produce Terminal, Baltimore, Maryland. 

2. Respondent is an individual whose address is 320 Broad Street, 
Harrisburg, Pennsylvania, and was licensed under the act at the time 
of the transactions here involved. 

8. On December 15, 1941, respondent purchased from complainant at 
Baltimore, Maryland, a lot of pears and grapes at the agreed price of 
$103.60 f. o. b. Baltimore. ’ 

4. On December 22, 1941, respondent purchased from complainant 
at Baltimore, Maryland, a shipment of pears, grapes, and tangerines 


Kae 


at an agreed price of $135.75 f. o. b. Baltimore. 


*2 AD 108, ante. Ed. 
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5. Respondent accepted both lots of fruit at Baltimore and there- 
after transported them to Harrisburg, Pennsylvania. 

6. There is due complainant from respondent, as a result of these 
two transactions, the sum of $239.35, no part of which has been 
paid, 

7. Complainant filed a complaint on July 14, 1942, which was 
within nine months after December 1941, when the alleged cause of 
action accrued, 

CONCLUSIONS 


Respondent’s failure to pay the purchase price of two shipments 
of fresh fruits, in accordance with the contracts, constitutes a viola- 
tion of section 2 of the act, for which complainant should be awarded 
reparation, with interest, and the facts should be published. 


ORDER 


Within thirty days from the date of this decision, respondent shall 
pay complainant, as reparation, $239.35, with interest thereon at 5% 
per annum from December 22, 1941 until paid, 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 


in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days 


after its date. 
Tuomas J. FuAvin, 
Assistant to the Secretary of Agriculture. 


(A. D. 383) 


GrorcE C. PALMER BROKERAGE COMPANY tv. BEN B. Krasnow Company. PACA 
Doc. No. 4248. Decided April 3, 1°43. 


Brokerage Fee. Where the complainant sold, in accordance with in- 
structions, two shipments of peaches which were xsecepted by the 
respondent, who failed to pay for the services rendered, reparation should 
be awarded the complainant in amount of the brokerage fee earned by 
him. 


PRELIMINARY STATEMENT 


On May 15, 1942, George C. Palmer Brokerage Company, the com- 
plainant, filed a formal complaint under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.), seeking rep- 
aration against Ben B. Krasnow Company, the respondent, for the 
latter’s failure to pay brokerage fees earned by the complainant in 
connection with two interstate shipments of peaches. The report of 
investigation was served on respondent in person by a representative 
of the Department on October 17, 1942, and the complaint and the sup- 
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plemental report of investigation were served on respondent by reg- 
istered mail on December 20, 1942, but no answer has been _ filed. 
Therefore, in accordance with the applicable rules of practice (7 CFR, 
1941 Supp., 47.25 (c)), oral hearing is waived and the allegations of 
the complaint are deemed admitted. 


FINDINGS OF FACT 


1. The complainant is a partnership composed of George C. Palmer, 
D. Y. Palmer, and M, J. Palmer, whose address is 202 Gorham Build- 
ing, Minneapolis, Minesota. 

2. Respondent was an individual doing business as Ben B. Krasnow 
Company whose address was Parlier, California, and was licensed 
under the act at the time of the transactions here involved, 

3. About July 22, 1941, respondent employed complainant as his 
broker to negotiate the sale of two carloads of Elberta peaches. 

4. On July 23, 1941, complainant sold a carload of the Elberta 
peaches to Mocol Mercantile Company in accordance with the instrue- 
tions given by respondent to complainant. The car, SFRD 33032, 
was shipped from Parlier, California, to Mankato, Minnesota, where 
‘it was accepted by the purchaser. 

5. On July 25, 1941, complainant sold a carload of the Elberta 
peaches to M. R. Bix Company in accordance with the instructions 
given by respondent to complainant, The car, PFE 37609, was shipped 
from Parlier, California, to Minneapolis, Minnesota, where it was 
accepted by the purchaser. 

6. Respondent has failed to pay for the services rendered by com- 
plainant and there is due complainant $25 per car brokerage fee, an 
aggregate of $50, no part of which has been paid. 

7. Complainant filed an informal complaint herein on September 
26, 1941, which was within nine months after July 1941, when the 
alleged cause of action accrued, 


CONCLUSIONS 


Respondent’s failure to pay the brokerage fee earned by complainant 
constitutes a violation of section 2 of the act, for which complainant 
should be awarded reparation, with interest, and*the facts should be 
published. 

ORDER 


Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $50, with interest thereon at 5% per 
annum from July 25, 1941 until paid. 

The facts and circumstances as set forth herein shall be published. 
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Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of*reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 

Tuomas J. Fiavin, 
Assistant to the Secretary of Agriculture. 


(A. D. 384) 


Sawyrr & Company, Inc., et al. v. HARRIS-GAMBLE CoRPORATION et al. PACA Doc. 
Nos. 3570 and 3616. Decided April 5, 1243. 


Reconsideration. Where all the objections and arguments relating to 
the prior decision, Which held that the respondents obtained certain 
money and failed to account for most of it, have been considered, and it 
was not clear that further hearing or argument will serve any useful 
purpose, respondents’ petition for reconsideration should be denied. 


SUPPLEMENTAL ORDER 


An order awarding reparation to the complainants in these two pro- 
ceedings was issued on November 25, 1942 (1 AD 696). In the manner 
prescribed by the rules of practice (7 CFR, 1941 Supp., 47.41), two of 
the respondents, Jacob Goldberg and Meyer Goldberg, on December 
15, 1942, filed a petition for reargument or rehearing and reconsidera- 
tion. Copies of the petition were served on the complainants, and one 
of them, John B. Cancelmo, Inc., answered and asked that the peti- 
tion be dismissed. 

The Goldbergs claim that the November order violates the act and 
the regulations, awards excessive damage, is not supported by the alle- 
gations or the evidence, and was issued as the result of a complaint 
which did not give the Secretary of Agriculture jurisdiction. In their 
petition and supporting memorandum, they criticize so many details of 
the order, and their criticisms are so ably answered in the record 
by Cancelmo, that it seems unnecessary to repeat.and dispose of them 
in detail. All objections and arguments. have been considered, and 
it still appears, as set out in the November order, that complainants 
put up money in connection with interstate transactions in perishable 
agricultural commodities, and that respondents, licensees under the act, 
got the money and have failed to account for most of it. The parties 
were allowed full opportunity to present all the facts at the oral hear- 
ing, and thereafter filed extensive written arguments. Since it does 
not appear that further hearing or argument would serve any good 
purpose, the relief sought in the petition of December 15 is denied and 
the petition is dismissed. 

In a separate document which did not reach this office until after the 
effective date of the November order, the Goldbergs requested that 
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such effective date be extended to 30 days after the disposition of their 
petition for reconsideration, so that they could appeal if they wished. 
While section 7 (c) of the act (7 U.S. C. 1940 ed. 499g (c)) seems to 
make the time to appeal run from the date of issuance, rather than from 
the effective date, of a reparation order, there is no desire to prevent any 
party from appealing, and the effective date specified in the November 
25, 1942, order is changed to 30 days after the date of this order. 

This decision shall be served on the parties and given the same 
publicity as was the November order. Except as.to service, it shall 
become effective 20 days after its date. 











Tuomas J. FuAvin 
Assistant to the Secretary of Agriculture 







(A. D. 385) 





JORDAN v. NoOKER. PACA Doce. No. 4218. Decided April 7, 1943. 


Failure to Account. Respondent’s failure to account for complain- 
ant’s share of the proceeds of the sale of produce handled by the re- 
spendent as broker for the joint account of complainant and another 
entilles the complainant to reparation for his share of the proceeds. 







PRELIMINARY STATEMENT 









This proceeding is brought under the provisions of the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.). 
In a formal complaint filed on March 5, 1942, complainant asks rep- 
aration for the failure of respondent to account for complainant’s 
share of the proceeds of the sale of produce handled by respondent 
as broker for the joint account of complainant and another. 

A copy of the complaint and of the report of investigation were 
served on respondent by registered mail on July 31, 1942. Respond- 
ent failed to answer the complaint. Such failure to answer is deemed 
to be an admission that the allegations of the complaint are true 
(7 CFR, 1941 Supp., 47.25 (c) ). 














FINDINGS OF FACT 









1, Complainant, Weaver M. Jordan, is an individual whose address 
is 911 S. W. 2nd Street, Miami, Florida. 

2. Respondent, Walter R. Hooker, is an individual whose address is 
Chosen, Florida, and during all of the times referred to in the com- 
plaint was licensed under the Perishable Agricultural Commodities 
Act, 1930. 

3. On March 8, 1941, complainant consigned to respondent, for sale 
in interstate commerce for the joint account of complainant and G. J. 
Barstow, 191 hampers of black Valentine beans and 21 hampers of 
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tender green snap beans, which respondent received and sold for a 
net amount of $740.60, complainant’s one-fifth share being $148.12. 

4. On March 10, 1941, complainant consigned to respondent, for 
sale in interstate commerce, 140 hampers of black Valentine snap 
beans and 12 hampers of tender green snap beans, which respondent 
received and sold for the joint account of complainant and G. J. 
Barstow for net proceeds of $188.70, complainant’s one-fifth share 
thereof being $37.74. 

5. On May 17, 1941, respondent paid complainant $100, leaving an 
unpaid balance of $85.86 on the transactions mentioned above. 

6. On May 16, 1941, and May 22, 1941, complainant consigned to 
respondent, for sale in interstate commerce, a total of 1294 lugs of 
tomatoes which respondent received and sold for the joint account 
of complainant and G. J. Barstow, for total net proceeds of $997.02 
but respondent thereafter failed to pay complainant his one-fifth 
part, or $199.40, making the total proceeds which respondent refused 
and failed to pay complainant the amount of $285.26, 

7. An informal-complaint herein was filed in July 1941, within 9 
months after the causes of action accrued. 


CONCLUSIONS 


Respondent's failure to account to complainant constituted a viola- 
tion of section 2 of the act. Reparation should be awarded complain- 
ant in the amount of the unpaid balance, with interest, and the facts 
and circumstances should be published. 


ORDER 


Respondent shall pay to complainant $285.26, as reparation, within 
30 days after the date of this order, with interest thereon at 5% per 
annum from May 20, 1941 until paid. 

The facts and circumstances, as set out herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and this order, except as to the date of payment of repara- 
tion and as to service on the parties, shall become effective 20 days 
after its date. 

Tuomas J. Fiavin, 
Assistant to the Secretary of Agriculture. 
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(A. D. 386) 


Reep & PERRINE v. Propuce Distrisutors. PACA Doc. No. 4262. Decided April 
9, 1943. 


Failure to Accept. Respondent’s failure to accept, without reasonable 
cause, a car of potatoes, in accordance with the contract, entitles the 
complainant to reparation in amount of loss sustained by him on resale 
of the produce for the respondent's account. 


PRELIMINARY STATEMENT 


On January 15, 1943, Reed & Perrine, the complainant, filed a formal 
complaint under the Perishable Agricultural Commodities Act, 1930 
(7 U.S. C. 1940 ed. 499a, et seg.), seeking reparation against Produce 
Distributors, the respondent, for the latter’s unlawful rejection of a 
car of potatoes which respondent had purchased from complainant. 
Copies of the complaint and report of investigation were served by 
registered mail on respondent’s attorney on February 18, 1943, but no 
answer has been filed. Therefore, in accordance with the applicable 
rules of practice (7 CFR, 1941 Supp., 47.25 (c) ), oral hearing is waived 
and the allegations of the complaint are deemed admitted. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of A. Elmer Reed and 


Frank Perrine, whose address is Tennent, New Jersey. 

2. Respondent is a partnership composed of Mores Cohen and Meyer 
Korchak, whose address is 7201 West Fort Street, Detroit, Michigan, 
and was licensed under the act at the time of the transaction here 
involved. 

3. On July 22, 1942, complainant sold to respondent a carload of 
U. S. No. 1 Size A Cobbler Potatoes at $2.35 per hundred pounds, 
delivered Detroit, Michigan. The contract was negotiated by McFad- 
din Distributing Company, a broker. The potatoes were shipped in 
ear FGEX 15356 from Tennent, New Jersey, on July 24, 1942, to 
Detroit, Michigan. Due to the market decline, the price on this ship- 
ment was reduced to $2.25 per hundred pounds, or $538.65, delivered 
Detroit. 

4. Complainant tendered the potatoes to respondent at Detroit in 
compliance with the contract, but respondent failed to accept them. 

5. The poatoes were Federally inspected at destination on July 31, 
1942, and the inspection showed that the potatoes complied with the 
contract of sale. 

6. Complainant resold the potatoes for respondent’s account for 
$159.75 net. 

7. Due to respondent’s rejection of the potatoes, complainant sus- 
tained a loss of $378.90, no part of which has been paid. 

527429—43—vol. 2, No. 4-———4 
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8. Complainant filed an informal complaint herein on October 16, 
1942, which was within nine months after July 1942, when the alleged 


cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to accept the car of potatoes, in accordance 
with the contract, was without reasonable cause and constitutes a vio- 
lation of section 2 of the act, for which complainant should be awarded 
reparation, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $378.90, with interest thereon at 5% 
per annum from July 29, 1942 until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 

Tuomas J. FLAvin 
Assistant to the Secretary of Agriculture 


(A. D. 387) 


BATEMAN COMPANY, INC., v. Stop & Suop Frurir Market. PACA Doc. No. 4256. 
Decided April 14, 1943. 


Rejection of Shipment. Where the complainant tendered peaches 
to the respondent in accordance with the contract of purchase and sale 
and the respondent rejected the shipment, without reasonable cause, 
the complainant is awarded reparation in the amount of loss sustained 
by him on resale of the rejected shipment. 


PRELIMINARY STATEMENT 


On September 28, 1942, Bateman Company, Inc., the complainant, 
filed a complaint under the Perishable Agricultural Commodities Act, 
1930 (7 U. S..C. 1940 ed. 499a et seqg.), seeking reparation against Stop 
& Shop Fruit Market, the respondent, for the lattet’s unlawful rejec- 
tion, in interstate commerce, of a carload of peaches. Copies of the 
complaint and report of investigation were served by registered mail 
on respondent on January 4, 1943, but no answer has been filed. 
Therefore, in accordance with the applicable rules of practice (7 CFR, 
1941 Supp., 47.25 (c)), oral hearing is waived, and the allegations of 
the complaint are deemed admitted. 
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FINDINGS OF FACT 


1. Complainant is a corporation whose address is 336 Poplar Street, 
Macon, Georgia. 

2. Respondent is a corporation whose address is 1017 Washington 
Street, Bay City, Michigan, and was licensed under the act at the time 
of the transactions here involved. 

3. On August 1, 1942, complainant sold respondent 300 bushels of 
size 2 inch U. S. No. 1 Elberta peaches at $1.70 per bushel, and 87 
bushels of size 1-34 inch U. S. No. 1 Elberta peaches at $1.25 per bushel, 
f. o. b. Campobello, South Carolina, making the total purchase price 
$618.75, for shipment from Campobello to Michigan. 

4, The peaches were inspected at Campobello on July 31, 1942, by a 
Federal-South Carolina inspector who certified that they graded U. S. 
No. 1, size 1-34 to 2 inches and larger. 

5. The peaches were shipped to respondent at Bay City, Michigan, 
in car FGEX 18171, but respondent refused to accept them. There- 
after, complainant resold the rejected shipment to another purchaser 
at Saginaw, Michigan, for net returns of $484.65, less $20.10 expended 
for an appeal inspection made at Bay City, Michigan, which con- 
firmed the shipping point inspection. 

6. Respondent rejected the peaches without reasonable cause. Com- 
plainant suffered loss and was damaged by respondent’s rejection of 
the shipment in the amount of $154.20, which amount has not been 
paid. ' 

7. The complaint was filed within 9 months after the cause of 
action accrued. 
CONCLUSIONS 


Complainant tendered peaches to respondent in accordance with 
the contract of sale, and respondent’s rejection of such peaches with- 
out reasonable cause constitutes a violation of section 2 of the act, 
for which complainant should be awarded reparation, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $154.20, with interest thereon at 5% 
per annum from August 1, 1942 until paid. 

The facts as set forth herein shall be published. , 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 

Tuomas J. Fiavin, 
Assistant to the Secretary of Agriculture. 
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(A. D. 388) 












Best v. EveLorr et al. PACA Doc. No. 3935. Decided April 22, 1943. 


Reconsideration. Respondents’ petition for reconsideration of the 
decision and order denied on the ground that the award of reparation 
was warranted and supported by the law of the case and the evidence 
of record. 


ORDER DENYING RESPONDENTS’ PETITION FOR RECONSIDERATION 








By order dated January 26, 1943 (2 AD 36), complainant was 
awarded reparation against respondents in a complaint under the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499 et seg.). Respondents have petitioned for reconsideration of the 
decision and order. By order dated February 13, 1943 (2 AD 60), 
the order of January 26, 1943, was amended by changing its date to 
March 26, 1943, and by advancing its effective date to April 26, 
1943. 

It is concluded, after consideration of respondents’ petition and a 
review of the evidence, that the awarding of reparation to complain- 
ant was warranted and supported by the law of the case and the 
evidence of record. 

Respondents’ petition for reconsideration is denied. 

This order shall be given the same publication as was the order of 
January 26, 1943. 

Copies of this order shall be served upon the parties by registered 
mail. 



















Tuomas J. Fuavin, 
Assistant to the Secretary of Agriculture. 








(A. D. 389) 









PACA Doc. No. 4174. Decided 





Horvitz BroTHers Vv. H. ROTHSTEIN & Sons, INC. 
April 24, 1843. 

H. RorHstein & Sons, Inc., v. Horvitz BroruHers, and ABE SCHEFMAN & Sons, 
PACA Doc. No. 4175. Decided April 24, 1943. 


Supplemental Order. Prior order in proceeding set aside only for the 
purpose of affording more time to consider the respondents’ petition for 
a reconsideration of said order. 








SUPPLEMENTAL ORDER 






On March 25, 1943,* an order was issued in the above-styled pro- 
ceedings, signed by Thomas J. Flavin, Assistant to the Secretary, 
ordering payment of reparation by respondent, H. Rothstein & Sons, 
Inc., a corporation, to Horvitz Brothers, a partnership. 







*2 AD 67. 
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On April 10, 1943, H. Rothstein & Sons, Inc., filed a petition for 
reconsideration of the order of March 25, 1943.* This petition was 
filed pursuant to the regulations governing proceedings under the Per- 
ishable Agricultural Commodities Act, and within the time allowed 
for filing such petitions. No decision on the petition has as yet been 
rendered. So that more time will be available for consideration of 
the petition, the order of March 25, 1943* is set aside. This is not a 
decision on the merits of the petition. 

Copies hereof shall be served on the parties. The same publication 
shall be given to this order as was given to the order of March 25, 1943. 

Tuomas J. FLavin, 
Assistant to the Secretary of Agriculture. 


UNREPORTED DECISIONS 


A. D. 390. Wesco Foods Company v. Thomas Caito Sons. PACA 
Doc. No. 4214. Decided April 3, 1943. 

A. D. 391. M. J. Duer & Company, Inc., v. Goldstein. PACA Doe. 
No. 4182. Decided April 19, 1943. 

A. D, 392. Spilman v. National Growers Outlet Company. PACA 
Doc. No. 4037. Decided April 19, 1943. 

A. D. 393. Vincent Guifre & Sons +. H. & J. Goldberg. PACA Doe. 
No. 4165. Decided April 27. 1943. 


*2 AD 67. 
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